DECLARATION OF SERVICE

: . WAAS
I,ﬁbtn &dﬁth eclare that on Eﬂﬁfz ] :},2011, | served and filed copies of the attached &Q r;bg %,c dated

, 2011, The original document filed with the Docket Unit, is accompanied by a copy of the most recent Proof
of Service list, [ocated on the web page for this project at:
[hitp:/flwww.energy.ca.govisitingcases/carlsbad/index.html].

The documents have been sent to both the other parties in this proceeding (as shown on the Proof of Service |15t)
and to the Commission’s Docket Unit, in the following manner:

(Check all that Apply)

FOR SERVICE TO ALL OTHER PARTIES:

N sent electronically to all email addresses on the Proof of Service list;
by personal delivery;

_\_/ by delivering on this date, for mailing with the United States Postal Service with first-class postage thereon
fully prepaid, to the name and address of the person served, for mailing that same day in the ordinary
course of business; that the envelope was sealed and placed for collection and mailing on that date to those
addresses NOT marked "emalil preferred.”

AND

/ FOR FILING WITH THE ENERGY COMMISSION:
sending an original paper copy and one electronic copy, mailed and emailed respectively, to the address
below (preferred method);

OR

depositing in the mail an original and 12 paper copies, as follows:

CALIFORNIA ENERGY COMMISSION
Attn: Docket No. 07-AFC-6

1516 Ninth Street, MS-4

Sacramento, CA 95814-5512
docket@eneray.state.ca.us

| declare under penalty of perjury that the foregoing is true and correct, that | am employed in
the county where this mailing occurred, and that | am over the age of 18 years and not a party

to the proceeding. R
(ﬂw 5./4)/
J

*indicates change 2



APPLICATION FOR CERTIFICATION
FoR THE CARLSBAD ENERGY

CENTER PROJECT

BEFORE THE ENERGY RESOQURCES CONSERVATION AND DEVELOPMENT

COMMISSION OF THE STATE OF CALIFORNIA
1516 NINTH STREET, SACRAMENTO, CA 95814
1-B00-822-6228 — WWW.ENERGY.CA.GOV

Docket No. 07-AFC-6
PROOF OF SERVICE

APPLICANT

*Jennifer Hein

George Piantka, PE.

NRG Energy, Inc., West Region
5790 Fleet Street, Ste. 200
Carlsbad, CA 92008
*jennifer.hein@nrgenergy.com
george.piantka@nraenergy.com

APPLICANT’S CONSULTANTS
Robert Mason, Project Manager
CH2M Hill, Inc.

6 Hutton Centre Drive, Ste. 700
Santa Ana, CA 92707
Robert.Mason@ch2m.com

Megan Sebra

CH2M Hill, Inc.

2485 Natomas Park Drive, Ste. 600
Sacramento, CA 95833
Megan.Sebra@ch2m.com

COUNSEL FOR APPLICANT
John A, McKinsey

Stoel Rives, LLP

500 Capitol Mall, Suite 1600
Sacramento, CA 95814
iamckinsey@stoel.com

INTERESTED AGENCIES
California IS0
E-mail Preferred

e-recipient@caiso.com

*indicates change

INTERVENORS

Terramar Association

Kerry Siekmann & Catherine Miller
5239 El Arbol

Carlsbad, CA 92008
siekmann1@att.net

City of Carlsbad

South Carlsbad Coastal
Redevelopment Agency
Allan J. Thompson
21"C" Orinda Way #314
Crinda, CA 94563
allanori@comcast.net

City of Carlsbad

South Carlsbad Coastal
Redevelopment Agency

Joseph Garuba,

Municipals Project Manager
Ronald R. Ball, Esq., City Attorney
1200 Carlsbad Viliage Drive
Carlsbad, CA 92008

E-mail Preferred ,
Joe.Garuba@carisbadca.qov

ron.ball@carlsbadca.qov

California Unions for Reliable Energy
{CURE}

Marc D. Joseph

Adams Broadwell Joseph & Cardozo
601 Gateway Boulevard, Suite 1000
South San Francisco, CA 94080
gsmith@adamsbroadwell.com
mdjoseph@adamsbroadwell.com

(Revised 1/24/2011)

Center for Biological Diversity
cfo William B. Rostov

EARTH JUSTICE

426 17th Street, 5th Floor
Qakland, CA 94612
wrostov@earthjustice.org

Power of Vision

Julie Baker & Arnold Roe, Ph.D,
4213 Sunnyhill Drive

Carlsbad, California 92013

powerofvision@roadrunner.com

Rob Simpson
Environmental Consultant
27126 Grandview Avenue
Hayward, CA 94542

rob@redwoodrob.com

ENERGY COMMISSION

JAMES D. BOYD

Vice Chair and Presiding Member
iboyd@enerqy state.ca.us

Paul Kramer
Hearing Officer
pkramer@energy.state.ca.us

Mike Monasmith
Siting Project Manager
mmonasmi@energy.state.ca.us

Dick Ratliff
Staff Counsel
dratliff@energy.state.ca.us

Jennifer Jennings

Public Adviser's Office

E-mail Preferred
publicadviser@energy.siate.ca.us




STATE OF CALIFORNIA

Energy Resources Conservation and
Development Commission

In the Matter of:
Application for Certification for the

Carlsbad Energy Center Project
(CECP)

Docket No 07-AFC-6

g g R T

May 17, 2011

City of Carlsbad and Carlsbad Redevelopment Agency
Reply to CEC Committee’s Request in Preparation for Hearings on the Presiding Member’s
Proposed Decision

In response to the Committee’s request to facilitate preparation for the Evidentiary Hearing on
May 19, 2011, the City submits the following:

1. Witnesses the City intends to call:

a. Fire Water Connection — Joe Garuba
Fire Lessons Learned — Fire Chief Kevin Crawford, Joe Garube
Seismic Safety Lessons Learned — No witnesses
Compliance with New Federal NO2 Standards — No witnesses
Extraordinary Public Benefit — Murray Kane, Debbie Fountain

®> po T

2. Time estimates for direct and cross-examination:
a. Fire Water Connection — 5 minutes direct, 5 minutes cross
Fire Lessons Learned — 30 minutes direct, 30 minutes cross
Seismic Safety Lessons Learned — No direct, 5 minutes cross
Compliance with New Federal NO2 Standards — No direct, 5 minutes cross
Extraordinary Public Benefit — 30 minutes direct, 30 minutes cross

> a0 o

3. Electronic copies of any documents the City wishes to introduce into evidence:
a. Written Testimony of Fire Chief Kevin Crawford (to be submitted as soon as
practicable)



b. Written Testimony of Joe Garuba (to be submitted as soon as practicable)

Letter from Ron Rouse and response from the City on the Coastal Rail Trail
(Exhibit A)

d. Implementation Plan for Compliance with California Policy on the Use of Coastal
and Estuarine Waters for Power Plant Cooling, dated March 2011.
(http://www.waterboards.ca.gov/waterissues/programs/ocean/cwa3 | 6/powerplant
s/encina/docs/eps/ iplan2011.pdf

e. City Map showing location of proposed Coastal Rail Trail (Exhibit B)

4. Proposed conditions of certification including excess conditions for obtaining permits
from other agencies including permits form Air Pollution Central District, Environmental
Protection Agency, California State Lands Commission, NPDES permits from RWQCB
all prior to the commencement of construction.

5. Proposed conditions that applicants pay all City fees and taxes including the Public
Facility Fees (City Council Policy No. 17, Exhibit C) and additional license tax on new
construction (Carlsbad Municipal Code Chapter 5.09, Exhibit D).

Due to the short time to prepare, the City reserves the right to submit other documents on these
topics at the hearing.

Although:the City will be commenting on the Presiding Member’s Proposed Decision, the City
has not had sufficient time to prepare those comments in the six working days available since the
document was released. Consequently, the City will be presenting only a brief summary of some
of its comments at the hearing and will be submitting the entirety of its comments no later than
June 8, 2011.

The Carlsbad Mayor would like to make a brief opening comment at the hearing on May 19. He
does have other obligations and needs to leave around 10:00 am and would appreciate an
opportunity to speak early during the hearing.

Respectfully submitted: Q

Ronald R. Ball S —/77— 2o/
City Attorney for City of Carlsbad, and
General Counsel for Carlsbad Redevelopment Agency
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HAND-DELIVERED Ton New

Mayor Hall and City Council Members
City of Carlsbad

1200 Carlsbad Village Drive

Carlsbad, CA 92008

Re: City Council/Redevelopment Commission Agenda March 8, 2011 Item #14
(Agenda Bill #20,478)

NRG Energy, Inc. and Cabrillo Power I LLC Objections to Approval of Asua
Hedionda Sewer Lift Station and Sewer/Water Pipelines/Facilities

Dear Mayor Hall and Council Members/Commissioners:

We are special counsel to NRG Energy, Inc. and Cabrillo Power I LLC (collectively “NRG™)
and submit the following objections on their behalf to the City's proposed approval of the
multiple Agua Hedionda Sewer Lift Station and associated Sewer/Water pipelines and facilities
identified in the above referenced Agenda Bill #20,478 (collectively the "Project"). Cabrillo
Power 1 LLC is the owner/operator of the existing Encina Power Station ("EPS") and NRG
Energy, Inc., its parent company, is processing the Carlsbad Energy Center Project ("CECP")
Application for Certification before the California Energy Commission (“"Energy Commission")
on a portion of the EPS site between the railroad tracks and Interstate 5.

The original and ten copies of this letter are being filed directly with the City Clerk; we ask that
the original be incorporated into the administrative record and the copies be timely distributed to
all Council Members/Commissioners, City Attorney and City Manager. A courtesy copy has
been emailed directly to the City Attorney.

A. Overview,

The CECP is a modern, environmentally beneficial and efficient natural gas fired combined
cycle electrical generating facility that will result in the permanent shut down/replacement of
three of the five existing, older EPS generating units realizing reduction of ocean water for "once
through" cooling purposes and significant reductions in air pollutants/greenhouse gas emissions
compared to existing EPS electrical generation. The CECP is fully consistent with the long
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standing goal of the City, and NRG, for eventual retirement of the older EPS facilities west of
the railroad tracks and replacement with a physically smaller, more efficient and cleaner
generating facility between the railroad tracks and Interstate 5. The CECP is fully consistent
with and implements the State Water Resources Control Board’s 316(b) Policy to phase out use
of once through ocean water cooling for electrical generation in favor of a closed loop cooling
alternative.

The City's Project facilities are proposed to be located on the EPS property and encroach into the
CECP area, which property is under the exclusive jurisdiction of the Energy Commission as part
of the CECP process. Notwithstanding the obvious CECP benefits, the City has been a zealous
opponent/participant throughout the CECP process before the Energy Commission and related
governmental agencies, reportedly baving spent in excess of $1.5 Million' in public funds to date
to oppose the CECP, yet the City completely fails to evaluate its proposed Project's significant,
adverse impacts and inconsistencies with the CECP and existing EPS operations. Further, the
City's process to date and purported reliance on a mitigated negative declaration ("MND") is not
consistent with the legal requirements of the California Environmental Quality Act ("CEQA"). It
appears the City is proposing to proceed with its Project without regard to the CECP and other
legitimate property owner rights as a continuation of the City's all out effort to block or
otherwise interfere with the CECP. We hereby incorporate by reference the record of the CECP
proceedings before the Energy Cominission available at
http://www.energy.ca.gov/sitingcases/carlsbad/index.html (in particular, the documents at
http://www.energy.ca.gov/sitingcases/carlsbad/documents/index.htinl) as evidence of the City’s
familiarity with and active opposition to the CECP project.

B. City Failure to Provide Legally Adequate Notice to Landowner.

Under the City's own ordinances and State Planning and Zoning Law, as the landowner, NRG
was to receive actual written notice of the Planning Commission hearings and proceedings at
least ten (10} days prior to the February 2, 2011 Planning Commission hearings. (See Gov't
Code Sec 65091 and Carlsbad Municipal Code Sec. 21.54). Further under CEQA, NRG should
have received actual written notice of the City's intention to rely on a mitigated negative
declaration and was to specifically include notification of the applicable comment period and
details regarding the public hearings to consider the Project. (See CEQA guidelines Sec. 15072).

! See attached Agenda Bill #20,216 dated April 27, 2010 stating: “Since 2008, the City of
Carlsbad has approved and funded through the City’s General Fund $1.5 million to pay for costs
related to all legal and other related actions to respond to, and/or establish opposition to, the
application submitted to the California Energy Commission by NRG for a new power plant ...”

le ll
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NRG believes the required notices were never provided in accordance with applicable law
because under well established California case law, due process requires that notice must be
" .reasonably calculated to afford affected persons the realistic opportunity to protect :its
interests." (See Horn v. County of Ventura (1979) 24 Cal.3d 605).

Clearty, the City has known of the impacts of its Projects on NRG for years as evidenced by the
multi-year Energy Commission CECP process started in September, 2007, the week long Energy
Commission Evidentiary Hearings February 1-4, 2010 in Carlsbad, and periodic
meetings/discussions (most recently in January, 2010} regarding the design/location of the sewer
lift station and single sewer pipeline replacement and potential incompatibility of these facilities
with the CECP. Yet, the City failed to meaningfully notify NRG of the proposed MND or the
subsequent Planning Commission hearings as required by law.

Given these circumstances, it is clear the City has failed to provide the legally required actual
written notices to NRG of the entire Project, all the while its staff was engaged in extensive
engineering, design and environmental evaluation of a range of facilities it knew would have
further significant, adverse impacts on NRG ownership and operation of the EPS and CECP,

C. City‘s Project Design and Engineering Incompatibilities.

The City’s Project includes the design of a new lagoon utilities bridge to accommodate the future
extension of the Coastal Rail Trail along the east side of the railroad tracks through the EPS (see
Planning Commission Staff Report at p.2), a location that is well known to the City as
incompatible with the CECP and unacceptable to the Energy Commission Staff and NRG. NRG
is prepared to accommodate the Coastal Rail Trail in a location that is “mutually acceptable™ to
both the City and NRG, but the proposed Coastal Rail Trail along the sewer support bridge
continuing easterly of the railroad tracks is unacceptable for reasons that have been fully vetted
through the Energy Commission proceedings.

Further, the scope of the Project as presented to the Planning Commission far exceeds anything
previously discussed with NRG. The Project is not simply a sewer lift station replacement and
sewer force main replacement, but includes several additional pipelines and facilities, including:
(1} a new "utilities bridge" over the lagoon (Note: Cabrillo Power I LLC owns fee title to the
lagoon and its dredging/maintenance is a vital part of the EPS operations); (2) leaving the old 42
inch sewer line in place south of the lift station as a “parallel” line to the new force main; (3} new
54 inch sewer line north and south of the lift station; (4) a new pressurized 12 inch recycled
water line from Encina Wastewater Treatment Facility ("EWTF"} through the EPS even while
the City claims recycled water is not available for CECP; (5) a new 6 inch potable water line
through EPS; (6) a possible relocation of SDG&E natural gas line; and (7) substantially widening
the existing limited 17.5 foot wide easement to 30 feet wide to accommodate the additional
facilities.



LUCE FORWARD
ATTORNEYS AT LAW - FOUNOEOD 1873
Luce, Foawaro, HamtLton & Scripps LLP

Mayor Hall and City Council Members
March 7, 2011
Page 4

The following list is intended to illustrate some of the unresolved issues regarding the ultimate
design, engineering, construction timing, operational constraints and scope of the Project.
Without definitive answers to these questions, the Project’s actual environmental and EPS/CECP
project impacts cannot be realistically evaluated. The Project, as proposed, lacks adequate
details and specifics to support CEQA and Energy Commission CECP compatibility analysis.

I.  Contrary to the details previously discussed with NRG, the Project is much more extensive,
wider and involves multiple pipelines in the CECP area, representing much greater impacts to
the CECP.

2. Proposed alignment of Coastal Rail Trail easterly of railroad tracks across the CECP area is
not acceptable to NRG nor to Energy Commission Staff; the projected alignment is inconsistent
with prior discussions/schematics prepared by City to avoid CECP/EPS operational interference.

3.  City Project does not accommodate joint use of surface area for CECP heavy haul, surface
access and ongoing power plant operations during CECP construction and subsequent operations
of EPS/CECP.

4, Ci'tii Project footprint conflicts with "construction lay down areas” long planned for CECP,
new natural gas transmission line service extension to CECP and the existing and proposed storm
water management facilities.

5.  City has failed to indicate where its Project electrical power supply will be located and
possible interference of Project electrical service with EPS/CECP construction/operation,

6.  Project proposes significant new, additional pipelines in an existing "utility congested
area", including the existing sewer line, SDG&E gas transmission line, overhead electrical lines,
Poseidon desalination product water lines, railroad right of way and SDG&E substation facilities.

7. Project design fails to identify construction lay down areas for lift station/pipelines and
access routes, both temporary (during construction) and permanent.

8.  Project construction scheduling is unclear and potentially will interfere with other
construction projects, including CECP, Poseidon desalination and adjacent SDG&E electrical
distribution facilities and easements.

9. No provision is made for the vacation of the current lift station/single sewer pipeline
casement presently vested in Vista Sanitation District and City of Carlsbad.

10. City Project removes existing mature vegetation/trees visual impact mitigation for
CECP/EPS.

le* ‘l
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D. The Proposed MND is Inadequate, Incomplete and Insufficient to Comply with the
Requirements of CEQA.

1. EIR Required. The City’s reliance on a mitigated negative declaration for CEQA
compliance is unsupportable. CEQA requires preparation of an environmental impact report
(“EIR”) whenever there is a “fair argument” that a project may have a significant unmitigated
effect on the environment, (CEQA Guideline, § 15064(f)(1).) As set forth below, there is a “fair
argument” that the Project will have significant environmental impacts. Even if that were not the
case, the MND is inadequate in that it fails to fully analyze all of the Project’s potentially
significant environmental impacts and also relies on mitigation measures that will not avoid the
identified significant environmental impacts. Therefore, there is a reasonable probability that
implementation of this Project will have significant unmitigable adverse impacts on the
environment. An EIR must be prepared to more fully analyze and disclose the Project’s
environmental impacts.

2. Project Description/Project Splitting. The Coastal Rail Trail alignment needs to be
analyzed as part of the project description in an EIR. CEQA defines a “project” to include the
“whole of an action” that may result in a direct or reasonably foreseeable indirect impact on the
environment. (CEQA Guidelines, § 15378(a); Save Tara v. City of West Hollywood (2008) 45
Cal.4™ 116, 139 [CEQA review required before agency, as a practical matter, may commit itself
to any feature of a project].) The City is careful not to call the Coastal Rail Trail alignment part
of the “Project” saying that the Project will only accommodate “a future pedestrian trail.”
However, the City has made clear though its participation in Energy Commission and related
proceedings that it intends to locate the Coastal Rail Trail east of the railroad tracks, even though
the Energy Commission Staff determined that such location is inappropriate and potentially
hazardous to the public safety. Nevertheless, the City notes that constructing the Coastal Rail
Trail as part of this Project will implement the South Carlsbad Coastal Redevelopment Plan
(“SCCRP”) goal of “developing new beach and- toastal recreational opportunities.” (Staff
Report, pp. 2, 8-9.) Under the circumstances, it is reasonably foreseeable that with approval of
this Project, the City will seek to make this the east side of the tracks the actual location of the
rail trail. Therefore, the failure to analyze the Coastal Rail Trail as an element of the Project
constitutes “project splitting” in violation of CEQA. An EIR needs to be prepared that analyzes,
among other things, the environmental impacts of having the public pass upon the trail route
(e.g., trampling on nearby sensitive vegetation, littering into the lagoon, safety risks associated
with people passing nearby the power plant, etc...).

The MND also notes that “overhead electrical distribution facilities will be relocated as needed”
as part of the Project. (MND, p. 17.) Yet, there is no analysis of which overhead facilities might
be relocated, where or how these facilities might be relocated or the environmental impacts
associated with that possible relocation. Lastly, the MND states that the sewer support bridge

—
——
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will not require any work to occur within the 100-year flood elevation. The bridge construction
methodology, however, is not described and there is no other evidence supporting the City’s
claim that a bridge can be constructed over the lagoon without impacting sensitive lagoon
resources. Similarly, the MND does not describe how the existing bridge can be removed
without impacting the lagoon environment itself. All of these issues need to be further described

and analyzed in an EIR.

3. Environmental Setting—Surrounding Land Uses. The MND does not adequately
describe the surrounding land uses, in particular the Project’s proximity to the EPS and the
potential conflicts between the construction and operation of the Project, operation of the EPS
and proposed construction and operation of the CECP. For example, the MND acknowledges
that substantial grading/construction activities will occur on property owned by Cabrillo Power I
LLC in connection with the sewer lift station, but there is no discussion of how to coordinate that
construction with CECP construction, the risks of having Costal Rail Trail users in close
proximity to EPS/CECP facilities, how the Project may impact NRG’s use of the Project site as a
heavy haul road, the risk of foundation failures created by placing new pipelines adjacent to
existing electrical buildings and related construction injury risks. The MND does not fully
disclose. that substantially expanded easements will be required over EPS/CECP Property. (See
also, Section C. above for more details regarding the design/construction incompatibilities.)

4. Aesthetics. MND fails to substantiate how removal of 12 mature eucalyptus trees for the
new lift station will have a less than significant impact on views and no mitigation measures are
identified to replace the mature trees. With no analysis of this issue, there certainly is a fair
argument that removing these trees will have a substantial impact on aesthetics.

5. Air Quality. There are substantial problems with the Project’s air quality analysis,
including:

° Export. The MND discloses that 77,000 cubic yards of soil/gravel will be graded
or trenched and 31,000 cubic yards will be exported to an “acceptable offsite
location™, assumed to be 30 miles away. The MND fails, however, to substantiate
these assumptions which are key to the MND’s conclusions. A revised CEQA
document must be prepared identifying where the export likely is to be taken and
the associated traffic/pollution impacts of the export hauling. The MND also fails
to analyze the export soil’s condition and discuss measures that will be
implemented to ensure the export will be free of any hazardous materials. In the
absence of these details, a fair argument exists that the Project will have
significant air quality and perhaps hazardous materials impacts.

° Ozone. The San Diego Air Basin is in a Federal and State non-attainment area for
the 8-hour ozone (O3) standard, yet there is no analysis of the City Project’s

iy ll
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ozone contributions and impacts. (MND, pp. 35, 37.) One of the key precursors
to the formation of ozone is NOx. As shown on Table 2 of the MND, the City
Project will exceed the San Diego County APCD’s threshold emission limit: of
significance for CEQA analysis of 250 pounds/day of NOx emissions (Project
related construction emission of NOx are shown as 254.46 pounds/day and Table
2 of the MND notes this is a significant impact). As the San Diego Air Basin is in
Federal and State non-attainment zones for the 8-hour ozone standard, and as
NOx is one of the precursors for ozone, the Project will have a significant impact
related to ozone generation. Additionally, the Project’s emission of NOx and
ROG all contribute to ozone formation in an ozone non-attainment area (the U.S.
Environmental Protection Agency and California Air Resources Board define
NOx and ROG as ozone precursors). An EIR disclosing and analyzing these
ozone related impacts needs to be prepared before the Project can be approved.

The MND’s analysis of cumulative ozone impacts is also flawed. The MND
concludes the Project will not have a significant cumulative impact because the
Project has only a “marginal temporary increase in NOx... air quality would be
essentially the same whether or not the proposed project is implemented.” CEQA
does not permit unsubstantiated reliance on such a “de minimus” finding. Instead,
a new CEQA document must be prepared that includes an actual and specific
analysis of cumulative air quality impacts. Further, the MND fails to provide
substantive facts to substantiate its “de minimus” conclusion.

Mitigation Measure AQ-1. The MND states incorrectly that the Project’s
significant emission of NOx can be mitigated with the inclusion of Mitigation
Measure AQ-1. This mitigation measure requires observance of manufacturer’s
specifications for the proper maintenance of construction equipment and
reduction in idling time. The MND fiils to recognize that compliance with these
practices is already assumed in the APCD’s determination of emissions for
construction activities. =~ However, observance of construction equipment
specifications is standard practice and are not capable of reducing the Project’s
NOx emissions below the APCD’s significance threshold resulting in
cummulative contribution to the continuing unmitigated exceedance of Federal
and State 8-hour ozone standards. Accordingly, implementation of Mitigation
Measure AQ-1 cannot be relied upon to reduce the emissions of NOx to less than
significance.

Sensitive Receptors. The MND analysis fails to acknowledge that the adjacent
YMCA aquatic recreation area and Coastal Rail Trail may place sensitive
receptors in close proximity to the Project (MND, pp. 37-38.) In the absence of
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this analysis, a fair argument exists that approval of the Project would have an
adverse impact on the environment.

e Odors. Air scrubbers and carbon filters are relied upon to control odors.
Maintenance of these features should be required as a mitigation measure and
included in the MMRP. (MND, p. 38.) Further, there is no evidence
demonstrating that air scrubbers and carbon filters will effectively control noxious
odors created by the Project.

6. Cultural Resources. Mitigation CUL-1 states “if significant resources are encountered,
appropriate mitigation measures must be developed and implemented.” This unlawfully defers
development of adequate mitigation measures, which is particularly troubling here because at
least two archeological sites are known to exist near the Project site. (MND, p. 51.) In the
absence of adequate mitigation measures, approval of the Project does not avoid significant
environmental impacts and therefore an MND is inappropriate.

7. Geology.

®’ The MND fails to analyze the potential adverse impacts to the adjacent planned
uses, such as the CECP. In particular, there should be an analysis of the depth
and strength of the pipeline construction and measures ensuring that construction
and operation of pipelines will interfere with planned surface heavy haul and
EPS/CECP operations.

° The MND fails to analyze the potential adverse impacts to the existing facilities.
For example, the Project proposes to construct new pipelines adjacent to existing
electrical buildings, which presents a potential risk of foundation failures. The
safety risk of installing pipelines adjacent to and crossing under the existing high
voltage wires should also be analyzed.

8. Greenhouse Gasses. The threshold of significance relied on in the MND is vague as it
does not indicate what level of emissions might result in a direct or indirect significant impact.
The analysis also fails to “make a good faith effort, based to the extent possible on scientific and
factual data, to describe, calculate or estimate the amount of greenhouse emissions resulting from
fthe] project” as required by CEQA Guidelines section 150644(a). The City did not even attempt
to engage in the qualitative or quantitative analysis required by the CEQA Guidelines. Instead,
the MND concludes simply that emissions will be relatively minor and incrementally
insignificant. CEQA does not permit the City to conclude that the Project will not have a
significant environmental impact simply because its contribution will be “small” or “de
minimus”.  (Communities for a Befter Env’t v. California Resources Agency (2002) 103
Cal.App,4™ 98, 126)) The MND provides no evidence, let alone substantial evidence, to
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demonstrate that the Project will not have a significant impact on greenhouse gas emissions. As
such, it fails to meet the requirements of CEQA. The critically important issue of greenhouse
gas emissions needs to be fully analyzed in an EIR. -

9. Hazards.

K The MND fails to analyze the impacts resulting from a potential failure/collapse
of the new single span bridge carrying sewer and other utility lines over the
lagoon or the impacts of potential lift station/pipeline leaks.

° The MND fails to analyze the potential adverse impacts to the existing facilities,
such as the safety risk of installing pipelines adjacent to and crossing the existing
high voltage wires or having pedestrians along the Coastal Rail Trail in close
proximity to the EPS/CECP.

10.  Hydrology/Water Quality. The MND fails to identify measures that will be implemented
to reduce or eliminate the possibility of a sewer spill into the adjacent wetlands or lagoon.
Instead, the MND defers development of such measures until the construction phase. (MND, p.
66.) It is reasonably foreseeable that replacement of the existing sewer line could result in a spill
which would damage sensitive environmental resources. As such, development of mitigation
measures to prevent such a spill, and to prevent damage in the event of a spill, needs to be
developed and publicly vetted as part of an EIR for the Project.

11.  Recreation. There is no analysis of the physical impacts associated with having people
use the coastal rail trail (see above) and bringing public recreation users within the perimeter of
the power plant and lagoon. As discussed above, such an analysis is required under CEQA.

12. Cumulative Impacts. The cumulative impact analysis is conclusory and wholly
inadequate, The MND identifies a list of cumulafive projects and then concludes its analysis by
stating:

“It would be expected however, that environmental impacts associated with these
development projects, plus the massive sewer CIP, could be mitigated to level that
would be less than significant by means of mitigation measures similar in content
to those identified in this Environmental Initial Study.”

There is no specific analysis of any cumulative impacts nor evidence in the record that supports
this conclusion in the MIND. In particular, the MND fails with respect to the following:

° Aesthetics: There is no analysis of I-5 widening on aesthetics. The MND
acknowledges that the bridge and lift station will be observable from I-5, but from
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a distance of 1,600 feet away will not significantly contribute to a coastal view
obstruction. The MND does not contain any substantive analysis of cumulative
impacts on aesthetics from removal of the 12 trees and fails to take into account
the proposed CECP project altogether.

Air Quality. As discussed above, there is no specific cumulative air quality
analysis considering cumulative ozone and other pollutant impacts, 1-5 widening,
and the CECP project.

Greenhouse Gas Emissions. The MND fails to even attempt a cumulative
greenhouse gas emissions analysis because emissions are not analyzed in the
relevant general plans. CEQA requires the City to perform a good faith analysis
of the cumulative impacts.

Recreation. The MND fails to analyze the cumulative impact associated with
other segments of the rail trail.

CECP Power Plant Project. The MND acknowledges that “other [cumulative]
impacts could result from the NRG Power Plant expansion project inasmuch as
that project has not yet been specifically defined.” Indeed, the CECP project has
been specifically defined and a comprehensive environmental analysis that
complies with CEQA has been performed by the California Energy Commission
as required by the Warren-Alquist Act. This environmental analysis is set forth in
the Energy Commission Preliminary and Final Staff Assessment which the City
has actively and aggressively challenged. (See MND, p. 98). Therefore, it is
disingenuous and factually inaccurate for the City to say that the NRG Power
Plant project has “not been specifically defined.” The September, 2007 filing of
the CECP Application for Certification makes the CECP a “reasonably
foreseeable” project and requires the City to treat the CECP as a reasonably
foreseeable project for purposes of analyzing cumulative impacts as part of the
CEQA analysis. (See also Section B. above for the City’s full awareness of all
CECP details as evidenced by the City’s involvement in the Energy Commission
multi-year certification process.)

As detailed above, the MND fails to comply with CEQA as it does not provide an adequate
analysis of the Project’s significant environmental impact and does not adequately mitigate the
Project’s significant environmental impacts. Moreover, an EIR, rather than a MND, must be
prepared and certified before the Project can be approved by the City because there is a fair
argument that the Project will have significant adverse environmental impacts.

uLi l i
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E. Conclusion.

For all the reasons set forth above, the City’s adoption of the Project is not legally supportable.
The MND is inadequate under CEQA, and in fact, a full EIR is required to fairly analyze the
significant environmental impacts of the Project, particularly when a realistic evaluation of
adjacent “reasonably foreseeable” projects, including CECP, is included.

The proposed City Project is far more extensive than the Sewer Lift Station/Force Main
replacement previously discussed. The easement widening and additional pipeline/facilities
directly and adversely affect the EPS/CECP. Notwithstanding the multi-year Energy
Commission proceedings, the City failed to give meaningful, timely notice of the full scope of its
Project to the landowner most directly impacted.

Respectfully, NRG objects to certification of the MND and approval of the Project as presented
until the significant outstanding issues are fully addressed and legally resolved.

Ronald W, Rouse
of -
LUCE, FORWARD, HAMILTON & SCRIPPS LLP

RWR/Ib

101454346.4 s
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LUCE FORWARD

Attn; Ronald W. Rouse

600 West Broadway, Suile 2600
San Diego, CA 92101

RE: RESPONSE TO COMMENTS IN A LETTER DATED MARCH 7, 2011 REGARDING CITY
COUNCIL AGENDA BILL NO. 20,470

Dear Mr. Rouse:

This response letter was written to address your comments to the Carlsbad City Council in a letter
dated March 7, 2011. The following are a summary of the substantive points made in your-letier and
the city's responses.

A. Overview

Comment: The city scope of the project is much greater than previously discussed with

NRG and the city fails to evaluate its proposed Profect’s significant, adverse impacts and o
inconsistencies with the Carisbad Energy Center Profect ("CECP") and existing Encina Power -
Center (“EPS") operations.

Response: The city has a complete record of contacls and discussions with NRG
representatives regarding the scope of the project. As requested by the City Counci} at its March 8,
2011 meeting, this record will be attached to the agenda bill for the April 26, 2011 meeting.
Numerous meelings and site visits have been held since 2006 between Cily of Carlsbad staff and
NRG siaff. Drawings of the proposed project and its limits have been provided to NRG staff. The
city received very little in the way of constructive comments on the plans from NRG staff throughout
this period. To the extent that the city did receive constructive comments on the plans from NRG
staff, modifications to the project were made. Frequent turnover of NRG staff assigned to the project
contributed to a general lack of coherent communication and recommendations for substantive
solutions from NRG staff.

The project description In the Mitigaled Negative Declaration (MND) is accurate and sufficient for
meaningful environmental impact analysis because it includes a clear and thorough explanation of
the project, it includes maps depicting the project's location, it includes a statement of the objectives
of the project, a description of the project's technical design characteristics, and the environmental
setting, the construction methodology and phasing, and a list of the potential environmental impacts.
As explained below, the MND adequately analyzes the project's potential environmental impacts and
consjders its effects on existing EPS operations. Please be advised however, that in an effort to
even further clarify and detail the information, staff will recommend to the City Council at its April 25,
2011 meefing that"it direct staff to conduct further analysis in regard to the proposed cumuiative
impacts including the CECP project and if warranted, to revise and recirculate the MND document
per CEQA Guidelines § 15073.5¢(a).

J

B, City Provided Legally Adequate Notice to Landowner

Comment: The City failed to provide legally adeguate notice to the landowner of the
noticing of the Mitigated Negative Declaration ("MND") and the Planning Commission
hearing.

N4
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Response:  The city complied with CEQA Guidelines § 156072 by providing the notice of inlenl to
adopt the MND to allow the public, responsible agencies, lrustee agencies, and the county clerk,
sufficient time to review the document prior to its consideration by the city's Planning Commission.
The public and agencies were allowed the 30-day review period required under CEQA Guidelines §
15105. The following record provides information on the parties that received a copy of the notice of
intent and the 30-day review period for each action.

Mitigaled Negalive Declaralion Noticing. The city issued a Notice of inient to Adopt a MND wﬂh a
30-day public review period as follows:

. Published in the North County Times on August 17, 2010 (Attached) {August 17, 2010 —
Seplember 16, 2010),

¢+ . Mailed lo the San Diego County Clerk (August 16, 2010 — September 21, 2010).

» WMailed lo the State Clearinghouse (SCH #: 2010081053 August 17, 2010 - September 15,
2010).

+ Provided a hard copy at the Planning Department counter localed al 1635 Faraday Avenue,
Carlsbad.

« Posled on the city's websile (August 17, 2010 — September 18, 2010),

Furthermore, the city provided a notification by e-mail to all persons who subscribed to receive a
specific notification at the time thal an environmental document was available for review. The
subscriber could download a copy of the environmental document from a fink provided within the e-
mail. One subscriber to this service is Tim Hemig, an NRG Energy employee, who has been
working with cily engineering staff on the proposed sewer lift station projecl. The city's records show
that Mr. Hemig received the e-mail nofification on August 13, 2010.

Project Noticing. On August 17, 2010 the city posied three, 2-foot by 3-foot, yellow, Motice of Project
Application signs with black lettering at three different locations atong the 2.35 mile project to inform
the public of a pending application for the project and to provide staff conlact information (i.e, names,
phone numbers, e-mail addresses, etc.). At this date, these three noticing signs are slill posted at
the following locations:

» Posted on a chain-link fence at the westermn end of Chinguapin Avenue at the northern end of
the project.

* Posled on a chain-link fence at the entrance to SDGAE's storage yard at the northern end of
Avenida Encinas off Cannon Road.

* Posted in front of Encina Wastewater Poliution Control Facility {(EWPCF) at the southern
end of the project on Avenida Encinas.

Planning Commission Meeting Noticing, The city provided the Planning Commission public hearing
nolice pursuant to Carisbad Municipal Code §21.54 as follows:

Mailed 1o the San Diego County Clerk of the Board of Supervisors on December 22, 2010.
Published in the North County Times on January 21, 2011 {Attached).

Posted to the city's website.

Posted outside the city council chambers, located at 1200 Carlsbad Village Drive.

Posted outside the city office, located al 1635 Faraday Avenue.

Mailed to owners of property as shown on the latest equalized assessment roll within
B00feet, and occupants within 100 feet, of the 2.35 mile long project boundary.

Furthermore, the city provided notification by e-mail that is sent oul to all persons who subscribed to
receive the Planning Commission public hearing agendas. The subscriber could download the
Planning Commission agenda from a link provided within ihe e-mail. Two subscribers 1o this service

d
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are Tim Hemig and Keith Richards, both NRG Energy employees. Mr. Richards subseguently
discontinued the e-mail service on February 24, 2011.The city's records show that Mr, Hemig and
Mr. Richards received an e-mail notification on January 20, 2011 for the February 2, 2011 Planning
Commission meeting.

NRG Energy employees George Piantka and Michael Pearson attended the February 2, 2011
Planning Commission meeling and informed Terry Smith, city engineering staff, that NRG did not
receive a public notice in the mail for the meeting. Staff immediately conducted research as to why
NRG was not notifted. The city creates mailing labels for owners within the required 600-foot radius,
with the owner name and owner mailing address as provided to the city by SanGIS, the city's
consdllant, which provides the most recent information from the County Tax Assessor's office. Staff
learmned that the County Tax Assessor's records identified Cabrillo Power | LLC as the owner of
several parcels within the project boundary, however, the parcel information did nof contain a mailing
address for the company which is why it did not receive notice along with the approximately 750
other property owners who did receive the mailing notice. Staff also learned that the absence of an
address is apparenlly the case for all entities that are exempt from paying County of San Diego
property taxes.

Also, in a direct response to your oral comments at the City Council hearing on May 8, 2011, the City
Council resolved to keep the public hearing open in order to address any new information that may
be brought fo their attention by NRG Energy between that date and the continued hearing date of
April 26, 2011.

As explained above, the propeity owner was provided with legally required notice of the CEQA
daocuments pursuant to CEQA Guideline §15072, and nolice of the public hearing in accordarice with
Carlsbad Municipal Code § 21.54.060. NRG representatives also had actual notice as evidenced by
the special e-mailings and their attendance at the Planning Commission hearing.

C. Scope of City's Project Design and Engineering

Comment: An EIR should be processed for CEQA compliance rather than a Mitigated
Negative Declaration ("MND") because the profect is greater in scale than that previously
discussed with NRG Staff. The project will include a new lagoon utilities bridge fo
accommodate the future extension of the Coastal Rail Trail ("*CRT") along the east side of the
railroad tracks, will relocate overhead efectrical distribution facilities, recycled and potable
water lines, widening the existing easement, and will have much greater impacts to the CECP
than discussed in the MND.

Response:  Pursuant o CEQA Stalutes § 21064.5 and CEQA Guidelines § 15064(f)(2), a MND
may be prepared when all potentially significant impacts from a project can be mitigated to a level of
insignificance as a result of revisions made to the project or agreed to by the applicant before the
MND and initial Study were released to the public. The record shows that this is the case for this
project. As a result of the revisions agreed to by the city, the project avoids or miligates all
significant adverse impacts on the environment. As such, in light of the whole record to date, no fair
argument exists that the project, as designed, could have a significant effect on the environment.

The CRT is not a part of this project. Page 2 of the February 2, 2011, Planning Commission staff
report clarifies that, “The proposed sewer stupport bridge would also provide the lagoon crossing for
the Coastal Rall Trail, a separate, future project in this area.” However, the proposed project has
“independent utility" from the CRT, inasmuch as it does not rely in any way on any aspect of the
CRT project. And the CRT is not an integrai part, nor will it rely on or change the scope or nature of
the proposed sewer project in any way. Neither the staff report nor the MND state that the CRT will
be located along the east side of the railroad tracks. Nowhere in the MND, the staff report, nor in
staff's presentations (February 2, 2011 at the Planning Commission meeting and March 8, 2011 at
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the joint City Council and Housing and Redevelopment Commission meeting) has the alignment of
the CRT 1ihrough the Encinas Power Station ("EPS") been mentioned since it is unknown and
speculative at this time.

Furthermore, the bridge portion of the sewer project has simply been designed in a manner in which
it could accommodate the CRT. The CRT could be designed on either the east or west side of the
railroad tracks, if and when the project is funded and an alignment determined. However, very
preliminary design investigation concludes Ihat the CRT could be more feasible if the trail was
located on the east side of the railroad tracks within the sewer pipeline easement. As mentioned
however, the alignment has not been determined at this time,

Your letler alleges that the scope of the project as presented to the Planning Commission far
exceeds anything previously discussed with NRG. However, as stated previously, cily engineering
staff has been working with NRG personnel since 2006 to site the proposed sewer lift station in a
location that would minimize impacts to the power plant property. As requested by NRG staff, the
new lift station was sited at the most northerly end of the NRG property. A detailed site plan was
developed by city staff and presented to Tim Hemig of NRG in a letier dated September 5, 2008.
The site plan has not substanlially changed in size since this layout was. prepared. Additionally, the
city initially requested an additional 20-foot wide easement for the proposed 30-inch diameter sewer
foree main. As the design of the city's project has progressed, city staff agreed to reduce the size of
the additional easement from 20-feel wide to 12.5-feet wide in order {o minimize potenlial impacts to
the power plant property.

With regard to the overhead eleclrical lines, the relocation of an existing single line to the present
sewer lift station is an insignificant aspect of the project conslruction and no adverse impacts have
been identified relative to this line relocation. Per CEQA Guidelines § 15151, the standard of
invesligation requires only thatl “a sufficient degree of analysis lo provide decision makers with
information which enables them lo make a decision which intelligently takes account of
environmental consequences™ be provided. Further, per CEQA Guidelines § 15151, “An evaluation
of the environmental effects of a proposed project need not be exhaustive... This section goes on to
state; "The courts have looked nol for perfection but for adequacy, completeness, and a good faith
effort at full disclosure.” A defailed discussion of the overhead electrical line relocation during
construction is not required by CEQA and that the cily has made a good faith effori to analyze the
significant aspects of the project.

Page 4 of your letter lists ten "unresolved issues” regarding the project and ils compalibility with the
CECP project. The cumulative impact section of the MND (pp. 98-100) does analyze the impact
from the proposed project upon the "NRG Power Plant Expansion". This analysis concludes that
three environmental issues could occur from the cumulalive environmenlal consequences of the
taking of these projects, plus other identified local and CIF projects together, bul that these impacts
would be expected to be mitigated by mitigation measures in line with those proposed for adoplion in
this MND if the power plant expansion Is ultimately approved. However, in an effort to more
thoroughly document the project's cumulative impacts including the CECP project, staff will
recommend to the City Council at its April 26, 2011 meeting that it direct staff to conduct further
cumulative impacts analysis and if warranted, to revise and recirculate the MND document per
CEQA Guidelines § 15073.5(a).

D. The Proposed NVIND is Adeguate, Complete and Sufficient to Comply with the
Reguirements of CEQA

D.1. EIR Reguired

Comment:  An EIR must be prepared to more fully analyze and disclose the Profect's
environmental impacts.

!
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Response:  CEQA Guidelines §15368.5 stales "Miligated negalive decfaration; means a negative
declaration prepared for a project when the initial study has identified potentially significant effects
on the environment, but (1) revisions in the project plans or proposals made by, or agreed (o by, the
applicant before the proposed negalive declaration and initial study are refeased for public review
would avoid the effects or miligate the effects to a point where clearly no significant effect on the
environment would occur, and {2) there is no substantial evidence in light of the whole record before
the public agency that the project, as revised, may have a significant effect on the environment."
The proposed project complies with this characterization. The MND properly discloses, analyzes,
and avoids or mitigates all significant envirenmental effects of the project.

D.2.  Project Description/Project Splitting

Comment: The failure to analyze the Coastal Rail Trail as an element of the Project
constitutes “project splitting” in violation of CEQA.

Response:  As siated previously, the CRT is not a part of this project and the current project has
independent utility from the proposed CRT segment. In an effort to accommodate polential future
alternatives, the bridge portion of the project has simply been designed in a manner in which it could
accommodate the CRT on either the east or west side of the railroad tracks if and when the project
is funded and the alignment determined. As a result of the fact that the separate projecis do not in
any way rely on one another, the MND cannot be interpreted to be guilty of "project splitiing",

Comment: No analysis is provided as to which overhead facilities might be relocated,
where or how these facilities might be relocated or the environmental impacts associated
with that possible relocation.

Response: As stated previously, CEQA Guidelines § 15151 requires only that “a sufficient
degree of analysis fo provide decision makers with information which enables them to make a
decision which intelligently takes account of environmenfal consequences. An evaluation of the
environmental effects of a proposed project need nof be exhaustive..." In this case, ho significant
relocalion of overhead facilities is anticipated. The single overhead line which must be relocated is a
minor, incidental part of the project and a detailed discussion of the overhead electrical line
relocation during construction is not required by CEQA. Thus, it is our conclusion that the city has
made a good faith effort lo analyze the significant aspects of the project.

Comment: The bridge construction methodology is not described. No evidence is
provided supporiing the claim that a bridge can be constructed over the lagoon without
impacting sernisitive resources. .

Response:  The MND indicates {on page 17) that the bridge will be constructed of "concrete
vertical abutment supports and the setting of a weathered steef bridge" which will "complefely span
the entire channel" and ihat the "construction methodology will not reguire any work to occur within
the 100-year floodplain." This construction methodology will involve the pouring of abutments on
each side of the channel and the laying of the horizontal bridge structure between the abutments.
Furthermore, the Mitigation Monitoring and Reporting Program {(MMRP) for the project includes
biological mitigation measures necessary io protect the adjacem open spaces. These mitigation
measures include:

BIO-3 - Placement of temporary orange construction fencing.
BIO-4 - On-sile biological monitor,

BIO-7 - Training for all contractors and construction personnet.
BIO-8 - Limiting construction activities and disposal sites,

BIO-10 — Installing silt fencing to reduce silt run-off into the lagoon.

d
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» BIG-12 - Issuance of a water quality certification (Clean Water Act Section 401) and a
Streambed Alleration Agreement.

With the inclusion of these mitigation measures, the MND concludes that the bridge can be
construcled over the fagoon channel without impacting sensitive biological resources.

Comment: How can the existing bridge be removed without impacting the lagoon
environment?

Response:  Dismantling and removal of the existing sewer pipe bridge can be performed with
crane equipment stationed on the adjacent staging area pads outside of the lagoon channel without
any significant impact to the channel. The MND analysis congludes {page 30) that the removal of
the existing bridge will be a beneficial impact to the lagoon environment.

D.3. Environmental Setting — Surrounding Land Uses

Comment; The Project Description does not adequately describe the EPS operations and
how the project may affect construction actjvities of the proposed CECP.

Response:  The MND Project Description properly describes the proposed Sewer Lift Station,
Force Main, and Gravity Sewer replacement project. The environmenta!l analysis further describes
the anticipated impacts associated with the project on the environment, including those impacts to
the EPS. (See Project Description pages 14 and 17) As stated previously, the MND adequately
analyzes the project's potential environmental impacts and considers its avoidance of impacts to
existing EPS operations, This avoidance includes placing the lift station in a2 northernmost corner of
the EPS site, limiting the utility lines to a narrow work area, the use of horizontal directional drilling
(HDD) fo minimize trenching, and other factors which could otherwise contribute to disturbances to
the EPS. Notwithstanding the findings of no significant impact (page 80), staff will recommend to the
City Council at its April 26, 2011 meeting that it direct staff to conduct further analysis in regard to
any impacts of the project on the proposed CECP, and if warranted, to revise and recirculate the
MND document per CEQA Guidelines § 15073.5(a).

Comment: The Project Description does not disclose the expansion of easements.

Response:  The MND Project Description {page 4) indicates that "/n locations where easements
do not ajready exist, easements will be acquired for the facililies. The existing and proposed
easements are clearly shown on the plans for the project which were the subject of the MND
analysis and which are described in the MND Project Description. As shown on these plans, a total
of 12.5 {eet of additional easement width will be necessary to accommodate the proposed project.
The 12.5 feet is situaled in area that is presently disturbed or paved areas, or used primarily for
access roadway within the EPS property. Furthermore, the sewer pipeline will be installed via
horizontal directional drilling (HDD) method that allows the installation of the pipeline without open
trench disturbance to the surface of the ground.

D4. Aesthetics
Comment: The removal of 12 eucalyptus trees would require visual impact mitigation.

Response:  The MND both discusses and provides post-development photosimulations which
describe and demonsirate views toward the project from three separate viewpoints. These
photosimulations show the project with all 12 eucalyptus trees removed, and the proposed project
constructed. All 12 trees will be removed from the wesl side of the property only. No significant
visual impact is identified. Furiher, the project plan package includes a Landscape Concept Plan.
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This Landscape Concept Plan proposes replacement of the removed non-native eucalyptus trees
with twelve (12) drought tolerant screening trees, such -as the Cajepul Trees (Melaleuca
quinquenervia), New Zealand Christmas Trees (Melerosideros excelsus), and Strawherry Trees
{Arbutus unedo). These trees grow to a height of 35, 30 and 25 feel, respeclively, are evergreens
and will thus adequately replace the eucalyptus screening effect on the site, These irees are part of
the proposed project design plans, and thus it was unnecessary to include their planting as a
separate mitigation measure for aesthetics. Furthermore, mitigation for the removal of the eucalyptus
trees, which are listed as Habitat Group F - Eucalypius Woodiands in the city’s Habitat Management
Plan {"HMP"), dated November 2004, is mitigated at a 0.1:1 ratio per the HMP. FPlease see
mitigation measure BIO-1 in the MND on page 45.

D.5.  Air QGuality
Soil Export

Comment: The "acceptable offsite location” for deposit of exported soil is not defined and
the traffic/poliution impacts associated with the export hauling is not quantified in the Air
Quality section of the MND. The soil's condition and potential of hazardous materials
impacts are not identified.

Response:  The pollutants associated with this soil hauling are included in the analysis (page 37)
in Table 2 under the category "Haul/Dump Trucks". As indicaled in the MND, this analysis assumes
an approximate 30-mile round trip for transport and deposit of the export soil. Thus, the deposit (or
stockpile) Jocation is assumed to be within a 15 mile radius of the lift station slte. This radius would
include all of Carlsbad, and much of the cifies of Oceanside, San Marcos and Encinitas.
Subsequently, we have identified four or five potential stockpile sites that are within haif of this
assumed distance from the site. This reduced distance would reduce the projected air guality
impacts (and thus the greenhouse gas impacts) below that analyzed in the MND, and since the
construction emissions exceedence from Ngy is primarily due 1o truck hauling of export soil and
gravel (pages 36-37), it is anticipated that the resulting actual emissions tevel would most likely fall
below the threshold level of significance. Thus, the air quality analysis provided in the MND is a
worst-case scenario for air quality impacts related to the export of soil.

Nonetheless, a stated previously, in an effort to more thoroughly document the project's cumulative
impacts including the quantification of cumulative GHG impacts from this and a number of
surrounding speculative projects, staff will recommend to the City Council at its April 26, 2011
meeting that it direct staff to conduct further cumulative impacts analysis and if warranted, to revise
and re-circulate the MND document per CEQA Guidelines § 15073.5(a).

Further, the CEQA analysis included a Limited Environmenial Due Diliaence Review (hazardous
materials records report) by Brown & Caldwell (2007) which addressed inventory of the state and
federal lists of hazardous materials sites in the area, and an Environmental Soil and Groundwater
Sampling, by Ninyo and Moore (2009) for the project. The conclusions of these reports are included
on pages 60-61 of the MND. An adequate analysis of the soil's condition and hazards has been
provided,

Ozone

Comment: CEQA does not permit de minimus finding conclusion of No. in the Qir Guality
Analysis., :

Response:  The MND does not find that the Ny, emissions in excesss of the APCD Threshold are
de minimus. Rather, it finds (page 37) that the excess is a significant impact which must be
mitigated through the inclusion of a mitigation measure articulated on page 37 as AQ-1.

il
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The CEQA "substantial evidence" lest requires only a determination as to whether the evidence is
such that "a reasonable mind might accept it as adequate {o suppon a conclusion” (Bowman v. Cily
of Pelaluma, 185 Cal. App. 19B6. Substaniial evidence includes “reasonable assumptions
predicated upon facts, and expert opinion supporied by facts" (CEQA Statutes §21080(e)). The N,
impacts exceed the APCD slandards threshold by only 1%, (page 37) and are temporary (during
construction only) impacts. Although this mitigation measure does not constitute a considerable
change in design or construction methodology for the project, the measure is adeguate to mitigate
the minor, temporary excess of emissicns beyond the threshold of significance.

Mfﬁqaﬁon Measure AQ-1

Comment: Mitigation Measure AQ-1 js already assumed in the APCD's significance
thresholds and therefore identifying as a mitigation measure cannot reduce to less than
significant,

Response:  The city disagrees that the requirement of AQ-1 is already assumed in the APCD's
significance thresholds. These thresholds and the formulas for poliulant projections are indicated by
the APCD as being based upon the historical averaging of monitoring data from hundreds of
construction operations. During consiruction operations diesel equipment routinely is lefi idling for
long periods of time, unnecessarily distributing pollutants into the air. Mitigation Measure AQ-1
prohibits this practice and will thus incrementally decrease the air quality impacts which are
projected to result from the construction operation to below a level of significance.

Sensitive Receptors

Comment: The YMCA aguatic recreation area and Coastal Rail Trail are not identified as
sensitive receptors. ‘

Response:  Sensitive receplors are defined by the APCD (ARPCD_Guidelines for Submission of
Health Risk Assessments, 2006) as; “schools (grades Kindergarten through 12), day-care centers,
nursing homes, retirement homes, convalescent centers, health clinics, and hospitals." This has
been further clarified for staff by San Diego APCD as locations of gatherings of population who are
particularly susceptible to health effects due to exposure to air contaminants, alsc including; long-
term health care facilities, rehabilitalion centers, convalescent centers, and retirement homes.
Aquatic recreation centers and public trails are not included on this list. Therefore the MND
determination that these uses are not sensitive receptors is valid.

Odors

Comment:  Air scrubbers and carbon filters are relied upon to control odors. Maintenance
of these features should be required as a mitigation measure and included in the MMRP.
Aiso there is no evidence demonstrating that these filters will effectively control noxious
odors,

Response:  Installation, moniloring and maintenance of air scrubbers and carbon filers are
identified as a part of the proposed project in the Project Description (page 14) and described again
in the environmental analysis (page 38). As such, including an additiona! mitigation measure
requiring these features would be redundant. Further, CEQA does not require an analysis of the
specific effectiveness of each piece of equipment used to minimize environmental impacts of a
project. As stated previously, CEQA Guidelines § 18151 requires only that "a sufficient degree of
analysis to provide decision makers with information which enables them lo make a decision which
intefligently lakes account of environmental consequences. An evaluation of the envirpnmental
effects of a proposed project need not be exhaustive...” Furthermare, this section also states, "The
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courts have looked not for perfection but for adequacy, completeness, and a good faith effort at full
disclosure."

The design plans for the proposed lift station analyzed in the MND provide for air scrubbers and
carbon absorbers to control odor. Proper operations and maintenance of the siation will result in
effective odor control. More specifically, the Project Description in the MND stales on page 38, that,
"odor control freatment at the lift station will inciude, but not be limited to; air scrubbers and carbon
absorbers. These fealures remove odors and volatile organic compounds from the sewage
transport process. Odor control performance will be constantly monitored and maintained by the
Carisbad maintenance crews fo ensure the system is operating properly.”

CEQA requires ihat the lead agency identify impacts from a project that could result in substantial
damage to the physical environment. It is not necessary to document and analyze every minute
detail of the project or its construction or maintenance operations. In the case of odor impacls, no
adopted threshold of significance exists, The Cily has used the independent judgment of experts
who are familiar with the project area and our local circumstances to assess whether the project, as
designed with odor control, could have the potential to cause substantial environmental harm. The
evaluation concluded that the revisions made to the project, including the odor control features, as
agreed to by the applicant before the MND was released to the public, reduced the impacts to a level
of less than significant.

Furthermore, the odor scrubber apparatus for this lift station must be issued a permit from the APCD
prior to construction. This permit will require a demonstration of effectiveness of the equipment to
the satisfaction of the APCD. City of Carlsbad maintenance crews monitor daily every sewer lift
station of greater than 1 mgd capacity within the city. Crews provide city management with regular
reports on the ongoing status and effectiveness of the odor control compounds associated with the
routine frequent monitoring of these stations. In this way the city ensures the effectiveness of these
protective features.

As previously mentioned, a detailed discussion of the incidental overhead electricat line relocation
during construction is not required by CEQA and the city has made a good faith effort to analyze the
significant aspects of the project. Again, as indicated above, CEQA Guidelines § 15151 requires only
that “a sufficient degree of analysis fo provide decision makers with information which enables them
to make a decision which intelligently takes account of environmental consequences. An evaluation
of the environmental effects of a proposed project need not be exhaustive...”

D.6. Cultural Resources

Comment: Mitigation measure CUL-1 defers mitigation and thus is not allowed through an
MND,

Response:  Mary Robbins-Wade, M.A. (RPA), a professional archaeologist with Affinis, prepared
the Archaeological Resources Survey (May 2009) information for the CEQA document. Ms.
Robbins-Wade states in her repost (page S-1 — Management Summary) that, “The Agua Hedionda
Sewer and Lift Station APE was surveyed for cultural resources in Apnl 2009 by an Affinis
archaeologist and a Native American monitor from Saving Sacred Sites. No evidence was found of
CA-SDI-10,478, which was recorded adjacent to the north end of the project APE. No evidence of
CA-SDI-210 was noted in the immediaie area of the APE. Marine shell was found in the mapped
area of CA-SDI-6751; however, all the soil in this area appeared to be dredge spoils and other fill.
No cultural materiaf was observed in these soils. No other cultural material was found within the
APE.” This information was also included in the MND on page 51. The analysis provided in the
MND is consistent with the level of analysis requirements of CEQA Statutes §21083.2. Mitigation
Measures CUL-1 and CUL-2, which require an archaeologist and a Native American monitor on site
during all trenching activities, will adequately mitigate for the potential impacts 1o cultural resources,
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D.7. Geology

Comment: A geofechnical analysis of potential adverse soils impacts to the future CECP
should be provided in the CEQA document,

Response:  The installation of utility piping lines such as those proposed will not result in soil
settlement, spread or subsidence in the area. Trenches and horizontal directional drilling ("HDD")
will be designed and constructed by professional personnel, in accordance with OSHA regulations.
A Soils Report {Geolechnical Report, Ninyo & Mooare, August 23, 2009) has been prepared which is
included in the Technical Appendices of the MND and referenced on page 54 of the MND. The
report concludes that "due to the depth of the proposed pipelines, seftfemenis are not anticipaled (o
impact suface improvements and underground uliiities."

Cormient: The MND doesn't analyze potential impacts to existing electrical buildings and
high voltage wires,

Response:  CEQA requires only that the MND address effecis that have a substantial, or
polentially substantial adverse change in the environment (CEQA Statules §21068 and CEQA
Guidelines §15064). As explained in the response above, the proposed project is primarily
underground, situated in an area in which no buildings exist or are planned. We conclude that the
project will have no substantial adverse environmental impact on exisling electrical buildings and
high voltage wires.

D.8, Greenhouse Gases

Comment: No guantitative or qualitative analysis of greenhouse gases is provided.

Response: In 2010, the California Natural Resources Agency adopted amendments lo the
CEQA Guidelines which required CEQA documents to add a projecl's greenhouse gas ("GHG")
impacls to the list of the environmental impacts that must be analyzed under CEQA. They did not
however dictate a precise analytic methodology or significance threshoid for determining the
significance of a project's GHG emission impacts. The amended guidelines generally reserve
.discretion to the lead agency in determining the method of reaching their significance determination.

The MND's GHG analysis recognizes (page 57) that no specific significance threshold exists for
greenhouse gases that would apply to the subject project and that the project is not inconsistent with
plans, policies or regulations adopted to implement any statewids, regional, or local plan for the
reduction or mitigation of GHG emissions. The project further (including the Air Quality Mitigation
Measures) complies with the ARB air quality standards. Therefore, the analysis provides sufficient
qualitative and quantitative analysis and complies with CEQA Guidelines §15064(h)(3) and
§15064.4. Nonetheless, as mentioned, in an abundance of caution , staff will be recommending to
the City Council that it direct staff to conduct additional analysis of cumuiative impacts associated
with the project including the CECP project, and if warranted, to revise and recirculate the MND
document per CEQA Guidelines § 15073.5(a).

D.9. Hazards

Comment: The MND fails to analyze impacts resulting from sewer spill from collapse of
the hridge or from potential lift station/pipeline leaks,

Response:  CEQA Statute §21159 requires one to analyze impacts resulting from "reasonably
foreseeahble” environmental impacts. Collapse of the bridge would be a highly improbable accident,
and thus would not fall into the category of "reasonably foreseeable”. The bridge will be constructed
to current bridge design standards adopted by the State of California.
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In an effort to mitigate the potential for sewer spill during construction, Mitigation Measure BIO-11
(page 46) has been included in the MND. This mitigation measure requires the preparation of a Spill
Conlainment Plan and an Emergency Frac-out Plan (for Horizontal Directional Drilling tunneling
conslruction), respeclively.

Also, as discussed in the Project Description (page 15} the lift station design incorporates extensive
equipment and electrical redundancy and upstream storage capacity as a precautionary fail-safe for
ensuring that the unlikely event of equipment failure does not result in sewage spills. The hazards
analysis of the fail-safe design protections from sewer spill is addressed in detail on page 59 of the
MND.

with the inclusion of the biological mitigation measure and the equipment and electrical redundancy
and storage capacity, the potential for sewer spill impacts to the surrounding area from lift station or
pipeling leaks is mitigated to a level of insignificance.

Comment: The MIND faiils to analyze impacts to the existing facilities such as allowing
pedestrians along the Coastal Rail Trail next to the CECP.

Response:  As previously mentioned, the CRT is not proposed as part of this project which has
independent utility from the proposed CRT segment. Furthermore, the alignment of the CRT has not
been determined. The proposed sewer bridge location and design has been determined by the
needs for the sewer pipe. This bridge can accommodate the CRT on either the east or west side of
the railroad tracks when and if the project is funded and the alignmeént determined. Nonetheless, as
indicated previously, staff will recommend to the City Council that it direct staff to conduct further
analysis in regard 1o the proposed CECP and if warranted, to revise and recirculale the MND
document per CEQA Guidelines § 15073.5(a).

D.10. Hydrology/MWater Quality

Comment: No measures are included which would reduce or eliminate the possibility of a
sewer spill. The mitigation measures requiring an action plan in the case of spill or upset
should be identified in the CEQA document and not deferred fo the construction phase.

Response: The MND includes Mitigation Measure BiO-11, which requires the applicant to prepare a
final Spill Contingency Plan that outlines actions to be taken in the event that an accidental
discharge of construction fluids occurs. Also, as mentioned above, the lift station design
incorporates exlensive equipment and electrical redundancy and upstream storage capacity as a
fail-safe for ensuring that equipment failures do not result in sewage spills. In addition, the project
will comply with the city's Sanitary Sewer Management Plan, which was adepted by City Council
Resolution No. 2009-192 to ensure that discharges from the sanitary sewer system do not occur.
The mitigation measure, project design, and plan compliance demonstrate the city has responsibly
addressed the possibility of a sewer spill and has not deferred the mitigation until a future time.

CEQA places the burden on the party challenging a mitigation measure to show that it is inadequate.
No evidence has been provided that the required spill containment plans will not reduce the adverse
impacts of the project to a level of insignificance.

D.11. Recreation

Comment: No analysis of impacts associated with bringing recreation {Coastal Rail Trail)
into the power plant and lagoon area js provided.

Response:  As stated previously, the CRT is not proposed as part of this project. The alignment
of the CRT has not been determined. The proposed sewer bridge localion and design has been
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determinged by the needs for the sewer pipe and can accommodale the CRT on eliher the east or
wes! side of the railroad tracks when and if the project is funded and the alignment determined.

D.12. Cumulative Impacits

Aesthetics

Comment: The MND Cumulative Impacts analysis fails to fake into account the widening
of I-5; or the visual impact to the CECP from the removal of 12 trees.

Response:  The Cily's analysis concludes that the proposed project is located a minimum of 850
feet from the potential widened southbound lanes, too far for any impacts from or to -6 freeway
motorists to be significant., The removal of the 12 trees and the mitigation thereof has been
previously addressed in this ietter. The irees to be removed are located in the area of the proposed
iift station, on the opposite side of the property from I-5. In an abundance of caution however, the
staff is recommending to the City Council that it direct staff to more thoroughly address cumulative
impacts of the proposed project, in conjunction with other future projects in the area, including the 1-5
widening.

Air Quality

Comment: Cumuiative impacts on air quality are facking.

Response:  The MND analyzes the cumulative impacts of a number of reasonably foresesable
pending or planned projects which have a nominal relationship to the proposed project, and which,
taken together, could possibly result in a collectively-significant change in the environment. The
MND concludes {page 99) that these cumulative projects would result in potentially significant
impacts with respect to Air Quality, Biological Resources and Cultural Resources. The MND iurther
concludes that, assuming mitigation measures for the cumulative projects similar to those adopled in
the subject MND that the projecls in combination with the proposed project would not resuit in
significant environmental impacts. The level of analysis provided is consistent with the requirements
of CEQA Guidelines §15130.

Greenhouse Gas Emissions

Comment: Cumulative greenhouse gas emijssions impacts on air quality are not
guantified.

Response:  Based on the information available, and on the substance of the 2010 Amendments
to the CEQA Guidelines, cumulative GHG impacts on air quality are analyzed in the MND (pages 56-
57 and 99-100). Note also that the air quality analysis concludes that the sewer line and lift station
will result in significant air quality impacts during the construction operation only. And the proposed
project will not result in direct greenhouse emissions because it does not directly produce gases or
emissions (page 60). As indicaled in the MND, GHG impacts are primarily a result of electricity use
from the EFS. Also, as indicated in CEQA Guidelines § 15064(h)(4); "The mere existence of
significant cumulalive impacls caused by other projecls alone shall not conslilute substantial
evidence thal the proposed project’s incremental effects are cumulatively considerable.” As stated
previously, in an effort to more thoroughly document the project's cumulative impacts including the
guantification of cumulative GHG impacts from this and a number of surrounding speculative
projects, staff will recommend to the City Council at its April 26, 2011 meeting that it direct staff {o
conduct further cumulative impacts analysis and if warranted, o revise and re-circulate the MND
document per CEQA Guidelines § 15073.5(a).
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Recreation
Comment: Cumulative impacts from other segments of the Rail Trail are not addressed.

Response:  The proposed project will have no impact from any other segmenis of the CRT
inasmuch as those segments are not in the vicinity of the proposed project, are not related to the
proposed project, which has independent utility. Nonetheless, slaff is recommending that the City
Council direct staff to conduct additional analy5|s of cumulative impacts of the project and the CRT
as indicated previousiy.

CECPF Power Plant Project

Comment: The MND must address the CECP when analyzing cumulative impacts.

Response:  The cumulative impact section of the MND (pp. 98-100) does analyze the impact
from the proposed project upon the "NRG Power Plant Expansion”. This analysis concludes that
three environmental issues could occur, but that these impacts would be expected to be mitigated by
mitigation measures proposed for adoption in the MND. Furthermore, as stated previously, staff will
recommend to the City Council at its April 26, 2011 meeting that it direct staff to conduct further
analysis in regard to the proposed CECP and if warranted, to revise and recirculate the MND
document per CEQA Guidelines § 15073.5(a).

E. Conclusion

As a result of the responses above, the cily conciudes that the MND is legally adequate and
consistent with CEQA, and the proposed project design is consistent with that provided to and
discussed with NRG staff without their objection. Furthermore, the project will nol have any
significant effect on the environment since all potentially significant impacts resulting from the project
have been mitigated to a level of insignificance. Nonetheless, staff will recommend to the Cily
Council at its April 26, 2011 meeting that it direct staff to conduct furiher analysis in regard to the
proposed CECP and if warranted to revise and recirculate the MND document per CEQA Guidelines
§ 15073.5(a). Assuming ihis action is confirmed by the City Council, we are hopeful that your client
will find that the revised CEQA document responds 1o your comments and answers its questions
sufficiently. The City will send a copy of the revised document to your client as soon as it is
completed.

Sincerely,

DON NEU
City Planner

Attachments

c; Ron Ball, City Attorney
Jane Mobaldi, Assistant City Attorney
Ronald Kemp, Deputy City Attorney
Bill Plummer, Deputy City Engineer
Terry Smith, Senior Civil Engineer
David de Cordova, Principal Planner
Pam Drew, Associate Planner



PROOF OF PUBLICATION
(2010 & 2011 C.C.P.)

STATE OF CALIFORNIA
County of San Diego

1 am a citizen of the United States and a resident of
the County aforesaid: 1T am over the age of eighteen
years and not a party to or interested in the above-

e?titied matter. I am the principal clerk of the printer
v;

North County Times

Formerly known as the Blade-Citizen and The Times-
Ad_vocate and which newspapers have been
adjudicated newspapers of general circulation by the
Superfor Court of the County of San Diego, State of
California, for the City of Oceanside and the City of
Escondido, Court Decree number 171349, for the
County of San Diego, that the notice of which the
annexed is 2 printed copy (set in type not smaller than
nanpariel), has been published in each regular and
entire issue of said newspaper and not in any
supplement thereof on the following dates, to-wit:

August 17", 2010

I certify (or declare) under penalty of perjury that the
foregoing is true and correct,

CITY OF CARLSEAL

Dated at Escondido, California

This 17", @ay.of August, 2010
Community & Economic
& Davelopment Depanmient
- |
R o

Jane Allshouse
NORTH COUNTY TIMES
Legal Advertising

(
This space is for the County Clerk’s Filing Stamp

Proof of Publication of

: ROTICE OF INTENT TOADQRT AL T 170,
{TIGATED NEGATIVE ARATION
LIS e ]l iy ST s fdi b
U HELIGNOA'SEWER LIFT STATION
C GRAVITY AND FORCE MAINS § 7" %00
- PDP 00-02(C)/ SP 144(L) /RPI0-26 7 COPAT,
< i, THDR 10:05,ASUB AG02 FHMP J03 L 7L L
PROYECT LOCATION;- Hetiveon Iig consilin mm‘iﬁﬂmsjﬁ b5 fragaway -
£ hn east Thy prolect pxlands from [he nortt slda ol Agus Hadio Legoon,
appioximalely, 50 {an) souln : Chinauspin Avenugiang 6as) g e Tationd
irnciks, within ihe [afroad riosw; The proies] coplinues soulh, N, on 1hg easl gide |
'n.upmmﬁmmmmg;mummmm ah fhe Inlarsactiong. »
e e sslng Ecia i Sl o
F, l}u!m 1 .
T A LN

venits Enginas; Jha piolest gnds bl the exlsfing'Encing Waiok
o Focilily; 7 5 o rhnd

(£ 3]

TRt LV Y ST
PROJECT DESCRIPTION: The proposed-profect involves he.ins 8
_saweriunk line (3,860 fool [onF force malhy and g'8,420-{cotlong gravily sewer, .
Flinp); a'sever Tt stalio ¢50;milion palisnsiday‘capacily,} and & selvar stppod
bridga {140-fodl weatherad stécl span)improvements.on.lhe Vista/Cas sbad
Spwar. Intescoplor SylsformTsegmibints: VOt VECIRiVCIaYVCH, ard VG5
The propnsed_p:ojcal_’qxlands,q;Iutq!.‘dfsiang,e,u['approximaiely 12,980 |inear.;
‘Ieet {2.35 miles] in a fiorth-soult dirgction tpcoted in coqslnpt Carishad from the
Agun Hetanda:Lagoon:la-he, Encing’ Water Pitlulion, Gonlral FEacility. . The
projec! also proposes & number ol ssocialad improvemants in Ihe'sama wotlt
| afpa; including Insiallalion ot'a recyeled waleniine.. roplacernant-&f'a palable |
walgr,line, demalition of an exisling sewar It atallon and concrole ovetflow,
basin, Hemollfoh ¢f g Wood fréstie lof tiia @xISlng sower lina ond lng option
| of rajocaling a Seclicn of-on’exisling high prossuze gas transmigsion }ing from -
iis.existing lrastio biidge-{and :_e.r_'n'ovni:gof 11 he'bridge) 1o'lhe new sewer fdgert .
W X - At AL sty 4

B L It 2 ) e raviey 0

T I ERIN LR L Ny
*‘PROPOSED DETERMINATION: - The Gty of Carisbad has cohduciad an en-’
viranmenial review: of e above descilbed projdct pursuantito \he*Glidalines :
{or implementation-of lhe, Calllomla Environnionial Quality, Act {CEQA) and the
Envitenmantal Proleciion Ordinance ol the Cily of Canlshad; Asa tesiill ot sald}
rovlew, the Inifl shudy (ELA Part 2Y.Identliigd pofeniiaty significant aliecis &n
the envizonmenty bl (1) tevislonsin the projoct tilans or propessls made by, or=.
agiead 10 by, the épplicant belora lhe nraposad negative declaralioh and Inltiak:
*sludy oo ralepse far public: feview would avold, Lie. elfectsior, millgale 1het
| offeciE 1o s point whora cletrly no'significant eflect cn ‘the.environment woulds
geetlr, and (2] there Is no substantia avidenca ip figh! of tha whola rocord bes -
téra the Cliysihat lhe‘pmfecl"as', rg\?‘:sag'-.may‘huve'g-signlﬁc.nnl efloct o they
: ervironmenls; Thisrafore, .a Mit aled-Negative Dec!nral:edn wlif be recommend-*.__

it

-ad tog adopif  by.ihe £ityo1 Carsbad Clty, Clly ofCatlsbad
: Housing ant Rede Commission, : SRR

S AR ] R n, e

& copy, Il siudy {E1A Bori’2) doctmentin taasors to-support the',

of e’ (nilk

pmpggéd Mili'gmd;Negailvé'Ddclaml_aon ‘Is an-file ?g“i_ha Planning: Division,’”

%635 Faraday Avenue, Garlsbad, Calliftnia 52008. Gomments feom lhe public .
are-nviled: ' Pursuant loiSeclion 45204 ol ihe:GEQA Guldelines, 1 reviawing -
Miligatad Négalive Dactaralians, persons and public ‘agencies shaeld locug'on:
: tha propased finding thal the profect will not hove: a;slgntiicant alieel os lhe
anvirormant. ‘il persons dnd public agencies heflava hal the projact:may have-"
o signilicant ellecthihey should; (1) idgntily ihe'sea:\ﬁc,nl{un!,’. [2) explain why -
{iey beliave thi eltect Would'ccour: and (3 cxplain wiy they bellave (he cliecl
wolld be ightlicant, Please submil comemonts it williag 1o the Planning Divi- |

 gion wiilhin 90 days ot Iid dafs of this follcad

wn 3 Sy by e i rd e WL g R

. ] R ) i <y e E s Ko olzay
Tha preposet project and M‘aﬂgale'd Nagnitva Detlatath

l | an ard subjectfe revlow ,
ang approvalfadoplion b}f’jhs Clly of Garisbed Plonning Cemrmission and Gity#
. Council. - Addilienal pubfic nolices,wiii be’lssued when those public hetrings]
“ ata scheduled, . 1.you have ény.quaslions; pledse ¢oli;Pam Drow, Inthe Plan-t
ning Divislon al (7 |(}} 6024644, b 5T T A |3 e

P NI I S TLE F JUUITAS DR B :
PUBLIC REVIEW.PERIOD Auguél_,'['«', 2010~ Seplember 16; 20000 0~
_PUBLISH DATE-AuAus! 17,2010 nal 2267670 %, 0 T

.7

—




p———n

— This space is forihe County Clerk’s Filing Stamp

PROOF OF PUBLICATION
(2010 & 2011 C.C.P.)

STATE OF CALIFORNIA L .

: cryi - PLANNING COMMISSION PUBLIC HEARING
County of San Diego D ot s i By GIVEN Te. vou. butauie .
Nt NOTICE {5 HEREBY GIVEN lo you, bebausa your Interest mag ?[?
o)

allected, thal tha Flannlng Cammission of the City of Carlsbad will
m . . a public haading at 1heé Council Chambars, 1200 Cailsbad Villnge Drive, Cils-
I am a citizen of the United 5tates and a resident of bad, Catiornia, a1 6:00 p.m. on Wednesday, February 2, 2011, T0'consider the

. N following: . . C o

the County aforesaid: 1 am over the age of eighteen OP Q002(CUSB 1AAILIRR 195608 10-LINER o gaiste 1aamil:

years and not a party to or interested in the above- _'“wZo%]_: g;m{g_ﬁm‘“; DA SEWER RLeth—lméLlLsriﬂQr'Eaﬁud;ggwggG'LL—;Jfﬂimj_gﬁ.a[!:.dﬂ
- - -

: . inc it NE' |FE Daciarali nE" dMui""‘g‘ l;_IM o d Ttirg. o
entitlied matter, .1 am the principal clerk of the printer tacommondallon of eppioval Tor & Praciss Develogman Pn Ammmdarn,
nf Spocilic Plan Amendmant; Redevelopment Parmil, atid 3) approval of a Coast-

- ai Developmant Pemmnil, Hillslds Davelopment Permit,.Speciol Use Parmit.
{Floodplaln), end Habilaiih'fanggamant Plan Pamii, _‘ Y

|

The tequesied acilins ate for: 1) an amendment fo the Piaclse Devalopment

- Pian for the Encina Power Slalion (EPS) and tke propasad 50 milien galion per

o r () u I l I I I l e:s day (m, dlcapugxly Agua Hadionda Scwer LUl Station and nssoclated improva-
manls-{SLS) proposed al the EPS; 2) en amendment to the Encina Speciiic’

Plan lo Incorporale tha proposed S1.57'3) a Redevelopmant Parmil far he SLS

and associated piping wilhin tha béundaries of the Seuth Carlsbad Goaslal
Redevalopmant Atea; end 4) a, Coostal Development Permit, Hillside' ovel-

Formerly known as the Blade-Citizen and The Times- 3’:’3“&’;‘4@%@“' Spectal Use Paumil (Floodplato, and Hablat Menagemart
Advocate and which newspapers have been "-.Ill‘he}iu‘%' 'sm;oj'z%r?]acizlcunslats_g a ﬁuwﬂ.’j,&!ﬁb-é%nl Iogg forc? msalfg(smyer
. . N + . ng} and pa 8,420Jool long gravily sewer line, § . a%50°
ad]UdICBtEd newspapers of Qene"a| C|rculat|on b\{ Lhe ciiategiumﬂy rc&rag:a_liqqso(gn%urgll ns,tfa'ns.’{ni:sioéz;gdc:!ggﬁigal ova?hs;:d‘
N . i 4, D! -
Superior Court of the County of San Diego, State of E?%?&iﬂ?%n1§:§ﬁ§?ﬁ"p¥§§ ;;'r?aﬁg;i%a,"?o?%'cl_dqxuégéi'ﬂ"l;‘ﬁé?%f%ﬁi"ﬁﬁu
. . . . ' aximaiely 1<,d60 -inear fae! {2.35 mias) in &' nodhssou raclion lom |

ity of Oceanside and the City of paar CRINQUAPIN AvanIe: £ou of 1 Avenug, lo the Endina Waste:

ggtl:lcffr)\:jni]c?c’) fOCrOEII:te gg:ree number 171349 fortythe EZ?Z,, F'%?:E?h;ncgﬁaﬁ Facily (SWPEF) on Averid Enloas, solth o
B 1 ' alomar Alport Road. - - R

i he notice of which the ™ 1wl e construcled in thrae fhases within tha Gliy's Coaslaf Zane.

County of San Diego, that th T el and aTace s of et Bho 1 Lo s a2
annexed s a printed copy {set in type not smaller than PCE wilhin the publlc right-ol-way an Avanida Encinas (sawst and gravity fotce
. ) . main and 12-nch recycled watef lina); Phase 2 - south of Chinguapin Avdnue
nOﬂpEﬂEl) has been pUbllShEd in each regular and Io tha saulk-side of ine-Agua Hediahda: Lagnon within.San.Dlege Norfhern
ire. issue of said er and not in an e S A
walerh H hE] = & L

entire issue of said newspap: ' Y arm edga of tha lagoon to Carnon Boad wibis SONF, NHG, SDGRE shd West
supplernent thereof on the following dates, to-wit: Developmant properties and within tha <ity's pubic fght-ci-way .oh Avenida
P ) ! Encings {SLS, sewardorde main, and 12 Inch recycled waler find), The pro-

ggssd project is iocated within Loenl-Facilites-Manogemant Zones 1, 3, ond
The projest has(;m!emlany significant Impaels tn the aroas ol alr quelity; blo-
loglcal resourcos, cullural resources, geology/soils, hazards/hazardous
matarlale, Jand use, transportation/clreylalion;-and mendatory: findings of.
sl?nlzimnce;Te reduce thase patentially signlticant impacts 1o a less then sig- —_—
- 215{ 2011 nilicar 1evel, miligallon measures contataed In the projock's MMRE, ote
January r . requlred. The Cily Planner Issued a Nalice of intent io adopl & Mitigaled Neg-__
- -alive Declarailon, . .0 R . TT=
This projacl Is nol tocated, within 1he eppoalabla drea ol Ite Calilomia Cozslal
Commlsslon, : - T -

I certify (or declare) under penalty of perjury that the . _ X
foregoing is true and correct. ' FEEEE R

Dated at Escondido, California

Il you challangs thas¢ projecls In cour, you may b limlted (o raising only lhese
Issues you or sompona else ralsed al tha public hesring described In this nollce
or In wriilen correspondonce defivered to 1he Cliy o1 Cetisbad al or prior {o the
public hearing.- : . . : -

Coples of tha environmanial dbcurmanta are availablo ol tie Plonning Diislch
7 ol 1635 Faradoy. Avgnug during regular businoss hours from 7:30 am fo 530
e Jane Allshouse . pm Manday through Thursday end 8:00 am to 500 pm Friday. .

NORTH COUNTY TIMES " Those persans wishing lo spank on’ \hesn proposals are 'l:'ordlalg?(alnullcd lo

altond Ihlu publie helarlng. Q?\rlas of 1l1|e slaliiegolﬁs'w?g be ovalla | 'nr[nrllin?:ﬂl
e Npiarishad granicos comAipwPublisher, pha vlow’ Id=6 on'or altar the Fr-
LeQal Advert]smg 55[5 prior 1o \ha hearing dota. 1l you have any Auestions, please call the .

Planning Dlvislon al, 760-602-4600.

i

PUBLISH: Jdenug ncl 2204295

21,2011 - i
CITY.OF CARLSBAD PLANNING DIVISION |




EXHIBIT B

AT T ML 5

Pty i 74, 08

HCTD /%

9"

C¥ 20" SCWER s

£ A\ COASTAL RAIL TRAIL {EAST SIDE}

2y

FUTURE Foea. Zome

€ macx

s

Lt
S

(I

REID R/wW HAE PROPLATY

EX, OYERMEZAD UTRITY
f LCHT POLE

25

al J€ TRAT
S A . [

[ POSEDON ESMT
27 iy - ~T

Lo m
'

¢ mRADK

Ex. Four TONE

%

F CARLSBAD

cITy Of

Public Works

T 7 KRG PROF
| 6 WAL WESH FENCE
LANDSCAPING {BWF)

i \

D CRANTE il

e "74‘11:2

.77 B\ COASTAL RAIL TRAIL (WEST SIDE)
. NEW T

CONCEPTUAL DESIGN

CITY OF CARLSHAD
ENGINEERESG DERARTMEHT

COASTAL RAR TRAL - REACHT

EAST & WEST ALIGNMENT.

11+00 TO 23+00 & 16+30 TO 27400

APPACVED WA L FLEHwER

OTPUTY CITY ENGINIER PE 28175 [XPIRLS J/IING DATE

TAL | AL

Er—

REVIS:DR DESCRIPTICH

H PROKCT KG.
e oo [ e | SR Sas5
o | e e




.G D PETTTERAE R Ao
vy bevrkr K P08

4-WAY

‘CONTROLLED GATE
STORTUNNEL~——

/
B ‘ /
; s /
: /

; PROPOSED 12,5°
. / ADDITIONAL SEWER ESMT
. 4 £X. 17.5 SEWER ESMT

-75_(5 i — ./ EX 5 GAS
e = —L (SDGAE) ESMT
. / RS

SDGAE
FACUITY |

1

— POSEIQM OE!
WPRO

ﬁ—-u@ﬂ' PoLE

SAL—%\.
VEMENTS

SOAE
PROPERTY | HCTD R/W

/W
| & wAE LISH FINCr

s REWOVE - ——

g —

/A COASTAL RAIL TRAIL

FUTURT FOUL 20WE

E' WAE MEXH FENCE -

LANDSTARNG (WP}
17

FUTURT 0BL TRADK e .

2.6
=

£ B\ COASTAL RAIL TRAIL

T

e APPROGUAIL LOCATN OF
_ 47 WATER [HC \0

ARPROTMATE LOEATION OF Y

54" PROOUCT PPE ‘

W SCAE 15

»CTY OF

" CARLSBAD

PROTECT~IN-PLACE

1
!
} Ex. TRACK SPUR,
!
i
H

CONCEPTUAL DESIGN

Nue A SREETS
¢ 1‘336’”\&19&[:"6 %%ﬁ;ég AD 12

APPROVED WLLEAW £ FLUMMER

COASTAL RAL TRAL - AEACH 1
EAST & WEST ALIGNMENT
23400 TO 34+00 & 28+00 TO I+00

[BEPLTY Ty (VDN“(R PE 28175 EXPIRES 1A ADBATE

DRAWHG NO.

CATE | Pens PRDWJECT KO-
Public Works [t o som REWISION DESERIPTICN .:i 3455 XXK-X




EXHIBITC

CITY OF CARLSBAD
Policy No. 17
COUNCIL POLICY STATEMENT Date lssued_ 7/2/91
Effective Date_ 7/2/91

General Subject: REQUIREMENTS NECESSARY TO Cancellation Date
SATISFY THE PUBLIC FACILITIES Supersedes No, _17 1ssued
R s T4 Y —
ELEMENT OF THE GENERAL PLAN

Specilic Subject:

Cupies to: City Council, City Manager, City Attorney, Department and Division Ileads,
Employee Bulletin Boards, Press, File

BACKGROUND

In order to protect the public health, safety and general welfare of all the citizens of
Carlsbad and to ensure a continued high quality of life within the City, the Public
Facilities Element of the Carlsbad General Plan requires than an applicant or
proponent of a development project present evidence satisfactory to the City Council
that all necessary public services and facilities will be available concurrent with
cormmunity needs before any zoning, subdivision, development, or redevelopment
approval or permit may be given or issued.

It is the policy of the City to mitigate the public service and facilities impacts created
by pew development and ensure that all public services and facilities will be provided
in the manner which will ensure the continued high quality of life in Carlsbad. Prior
to July 3, 1979, the City Council relied on a report of availability of public facilities
and services received from City staff. On July 3, 1979, the City Manager reported
that in the future, those services and facilities cannot be made available to new
development from the City’s resources. As a result of that report, the City Council
adopted City Council Policy No. 17 on August 29, 1979. Policy No. 17 has
subsequently been amended at various times by the City Council. The most recent
amendment to City Council Policy No. 17 was effective on April 10, 1984. The City
Council has been provided with various reports and information by the City staff
since the adoption of City Council Policy No. 17 and the City Council finds that the
facts and circumstances which required the adoption of Policy No. 17 continue to
exist. On January 21, 1986, the City Council adopted Urgency Ordinance No. 9791
after a finding on January 14, 1986 that establishment of the development
management system and public facilities and improvement phasing plan for the City
was required to eliminate public facility shortages and to protect the community
character and quality of life in Carlsbad. This system and plan is required in addition
to the requirements established by City Council Policy No, 17. On March 25, 1986,
the City Manager reported to Council on the status of public facilities in Carlsbad and
recommend an increase in the public facility fee. This report identified a list of
facilities and services which would be funded by the public facilities fee. The list was
approved by the City Council. In addition to the fee established pursuant to City
Council Policy No. 17, the City requires developers to provide public improvements
by a variety of different means. By utilization of all available methods, the City
Council will be able to find that public facilities will be provided concurrent with
need as required by the Public Facilities Element of the Carlsbad General Plan.
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On July 28, 1987, the City Council accepted a revised report on the availability of
public facilities and adopted a revised public facilities fee of 3.5% which allows for
interest costs associated with debt financing library and civic buildings.

On June 25, 1991, the City Council introduced and on July 2, 1991, adopted the
necessary ordinances and resolutions to place into operation Community Facilities
District No. 1, a Community Facilities District (CFD) established by the voters within
its boundaries in order to provide a guaranteed source of funds for several critical
public projects. This list of projects included the main Library facility and future
Library expansions, a City administrative office, and a portion of Macario Canyon
Park, all projects previously financed through the Public Facilities Fee program. With
the implementation of the CFD, the City now had the ability to levy taxes on property
within the boundaries of the CFD to finance these three projects. This ability to levy
a tax in advance of development takes the place of the need to collect a public facility
fee, or at least that portion of the fee applicable to these three projects.

On June 25, 1991, the City Council adopted this revised Council Policy allowing a
credit against the 3.5% public facility fee for properties within the boundaries of and
subject to taxation by the CFD. The amount of this credit is based on the proportion
of PFF projects now funded through the CFD. The credit amount is 1.68%, thereby
reducing the PFF for qualified properties to 1.82%.

Any property not within the CFD boundaries and subject to taxation by the CFD shall
continue to be subject to the additional License Tax on New Construction as
established by Chapter 5.09 of the Carlsbad Municipal Code.

P SE:

1. To establish a policy regarding the requirements which must be met before the
City Council will find that the Public Facilities Element has been satisfied.

2. To establish a policy that will allow development to proceed in an orderly
manner while insuring that the requirements of the Public Facilities Element
will be satisfied by establishing a fee to fund the cost of City-provided
facilities, including but not limited to: parks, major streets, traffic signals,
storm drains, bridges and public buildings such as fire stations, police facilities,

2
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maintenance yards, libraries and general offices, which will insure they will be
available concurrent with need.

POLICY:

1, In determining whether or not service provided by another entity will be
available concurrent with needs in connection with a project, the Council, in
the absence of evidence to the contrary, shall be guided by a letter of
availability from that ‘entity, provided, however, developments which are -
required to dedicate land or pay fees for school facilities pursuant to Chapter
21.55 of the Carlsbad Municipal Code, shall be deemed to have satisfied the
Public Facilities Element in regard to schools for that development without the
necessity for an availability letter,

2. The City Council finds that the report entitled, "A Public Facilities Fee for the
City of Carlsbad", dated July 3, 1979, accurately reflected the City’s need for
and lack of ability to provide public facilities, and services to new development
and was therefore approved by the original Policy No. 17 adopted on August
29, 1979. The City Council also finds, based on the reports submitted in
support of Ordinance No. 9791, and in support of an increase to the public -
facilities fee as presented to the City Council on July 28, 1987, that in addition —
to a public facilities fee, other means of providing needed facilities and services
must be established. These other means include the adoption of a
development management system and various impact fees.

The Council also finds that the continued development of the City, with the
consequent increase in population and in the use of public facilities, will
impose increased requirements for such facilities, including, but not limited to,
parks, major streets, traffic signals, storm drains, bridges and public buildings,
such as fire stations, police facilities, maintenance facilities, libraries and
general offices. The necessity for such facilities results directly from new
construction and the need cannot be met from ordinary City revenues. The
most practical and equitable method of paying for such facilities is to impose
a fee upon a new development in the City. Payment of such a fee will enable
the City to fund a construction program to provide public facilides. If a
project developer agrees to pay the public facilities fee established by this

3
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policy and other impact fees as may be adopted by City Council ordinance or
resolution, and complies with any applicable facilities plan, the City Council
will be able to find that public facilities and services will be available
concurrent with need and that the requirements of the public facilities have
been met. In addition, the Council finds that the creation of Community
Facilities District No. 1 has provided an alternative source of funding for three
projects previously funded entirely from the public facilities fee. These
projects are the construction of the new main Library and remodel of the
existing Library facility, construction of new City administration facilities, and.
the construction of a portion of the park improvements within the Macario
Canyon area. Those properties within the boundaries of and subject to
taxation by CFD No. 1 have therefore met a portion of their public facilities
obligation and should receive a credit against the public facilities fees due at
the time of development.

Before any zoning, subdivision, development or redevelopment approval or
permit may be given, the applicant shall pay or agree to pay (on the forms
attached hereto) a public facilities fee in the amount of 3.5% of the building
permit valuation of the buildings or structures, or a fee of $1,150 for each
mobilehome space to be constructed pursuant to such approval. If the
property applying for the above actions is within the boundaries of the
Community Facilities District No. 1 and is subject to taxation by the District,
the amount of the public facilities fee due shall be 1.82% of building permit
valuation as defined above or a fee of $598 for each mobile home space to be
constructed pursuant to such approval shall be required. The fee shall be paid
prior to issuance of building or other permits, and shall be based on the
valuation at that time.

All proceeds from the fee collected pursuant to this policy shall be paid into
a special capital outlay fund of the City entitled, "Public Facilities Fund." The
fund shall be used only for the purpose of acquiring, building, improving,
expanding and equipping public property, and public improvements and
facilities including, but not limited to, the following types of capital projects:
Public buildings (such as fire stations, police facilities, maintenance and yard
facilities, libraries and general city offices) parks, major streets, traffic signals,
storm drains, bridges and other similar projects as the Council may deem

4
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necessary and appropriate. Designation of expenditures of funds available
from the fund shall be made by the City Council in the context of approval of
the City’s annual operating and capital improvements budget or at such other
time as the Council may direct.

S. The following exceptions from payment of the fee shall apply:

(a)  The construction of a building or structure or mobilehome space which
is a replacement for a building or space being removed from the same
lot or parcel of land. The exception shall equal but not exceed the fee
which would be payable hereunder if the building being replaced were
being newly constructed. If the fee imposed on the new building
exceeds the amount of this exception, such excess shall be paid.

(b)  Accessory building or structures in mobilehome parks, such as a club
house, swimming pool, or laundry facilities.

(¢)  Buildings or structures which are clearly accessory to an existing use
such as fences, pools, patios and automobile garages.

(d) Additions to existing single-family or two-family residential structures, —_
provided the addition does not create a new dwelling unit or economy
dwelling unit as defined by the Uniform Building Code.

(e) The City Council may grant an exception for a low cost housing project
where the City Council finds such project consistent with the Housing
Element of the General Plan and that such exception is necessary. In
approving an exception for low cost housing, the City Council may
attach conditions, including limitations on rent or income levels of
tenants. If the City Council finds a project is not being operated as a
low cost housing project in accordance with all applicable conditions,
the fee, which would otherwise be imposed by this chapter, shall
immediately become due and payable.

(f)  The City may not waive or otherwise adjust the amount of the tax due
or imposed by Community Facilities District No. 1 under this policy.

_—_

I
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There is excluded from the fee imposed by this policy:

(a)  Any person when imposition of such fee upon that person would be in
violation of the Constitution and laws of the United States or the State
of California.

(b)  The construction of any building by a nonprofit corporation exclusively
for religious, educational, hospital or charitable purposes.

(¢)  The construction of any building by the City of Carlsbad, the United
States or any department or agency thereof or by the State of
California or any department, agency or political subdivision thereof.

The City Manager shall be responsible for the administration and enforcement
of this policy. His decisions may be appealed to the City Council whose
decision shall be final.

On August 29, 1979, the City Council adopted Policy No. 17. In so doing, the
Council found that public facilities were adequate for existing structures but
not for any new development. Policy No. 17 shall apply to projects involving
the conversion of an existing building.or mobilehome park to a condominium,
planned unit development, stock cooperative or other similar form of
ownership as follows:

If the building or park being converted was constructed before August 29,
1979, the fee to be paid shall be limited to 3.5% of the building permit
valuation of any new construction done as a part of the conversion. If the
building or park being converted was constructed after August 29, 1979, a fee
of 3.5% of building permit valuation at the time of construction shall be paid
plus a fee of 3.5% of the building permit valuation of any new construction
done as a part of the conversion. These fees are subject to adjustment as
described in Section 3 above for property within the boundaries and subject
to taxation by CFD No. 1.

|
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9.  Pursuant to City of Carlsbad Ordinance No. 6082, the public facility fee shall
apply to all project for which building permits were or will be issued after July
28, 1987.
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EXHIBIT D

Carlsbad, California, Code of Ordinances >> Title 5 - BUSINESS LICENSES AND REGULATIONS* >>
Chapter 5.09 - ADDITIONAL LICENSE TAX ON NEW CONSTRUCTION >>

Sections:
Chapter 5.09 - ADDITIONAL LICENSE TAX ON NEW CONSTRUCTION '

' 5.08.010 - Purpose and intent. ;
5.09.020 - Definitions.
5.09.030 - Imposition of tax—Amount,
5.09.040 - Credit.
5.09.050 - Time and place of payment.
: 5.09.060 - Refunds.
5.09.070 - Disposition of proceeds.

; 5.09.080 - Exceptions.
5.09.090 - Exemptions.

5.09.100 - Construction prohibited.
5.09.110 - Tax liability; enforcement.
5.09.120 - Effective date,

5.09.130 - Effective date of increased tax.

Iru 5.09.010- Purpose and intent.
} The city council declares that the license taxes required to be paid hereby are assessed pursuant to

| Section 37101 of the Government Code of the state of California and the taxing power of the city and solely for
the purpese of preducing revenue. This chapter is not adopted for regulatory purposes. The continued
development of the city, with the consequent increase in population and in the use of public facilities, has
imposed increased requirements for such facilities, including but not limited to parks, major streets, traffic
signals, storm drains, bridges and public buildings (such as fire stations, police facilities, maintenance facilities, !
libraries and general offices). The necessity for such facilities results from new construction. The need for such
facilities cannot be met from existing city revenues. The most practical and equitable method of raising city
revenue is to impose a tax upon new construction in the city.

(Ord 6067 § 1 (part), 1962)

" 5.09.020- Definitions.

D For the purposes of this chapter, the following words and phrases shall have the meanings respectively
ascribed to them by this section:;

(1)  "Mobile home space” means each space, area or building, in a trailer park or mobile home park
or other place, designed or intended as a place to accommodate any mobile home, trailer, van,

: bus or other vehicle or mobile structure, at a time when the same is being used as living or

t sleeping quarters for human beings.

o {2} "Person” includes every individual, firm, parinership, joint venture, association, trust, corporation

! or any other group engaging in construction activities itself or through the services of any
employee, agent or independent contractor.

) (Ord. 6067 § 1 (part), 1982)

© 5.09.030- Imposition of tax—Amount. S

(a) Inaddition to any other fee, license or tax required by this code, every person constructing or causing to
be constructed or erected any building or structure in the city for which a building permit is required,
shall pay a license tax in the amount of 3.5 percent of the valuation of the building or structure
established pursuant to this code for determining the building permit fee.

(b)  The developer of a mobile home park shall pay a license tax fee of one thousand one hundred fifty
dollars for each mobile home space. The license tax for mobile home spaces shali be automatically ;
increased or decreased on January 1st of each year by the same percentage as the percentage of
increase or decrease in construction costs between December 1st of each of the two immediately '

http://library.municode.com/print.aspx?clientlD=16245& HTMRequest=http%3a%2{%21fli... 5/17/2011
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i preceding years, for which purpose consfruction costs and the increase or decrease therein shall be
i based on the Engineering News—Record Construction Cost Index. i
; The fee adjustment for the July 1, 2009—June 30, 2010 fiscal year shall be held in abeyance for a i
! period of one year. Thereafter the fee shall return to the amount it would have been had there been no

suspension unless prior to that time the city council adopts an ordinance specifying a different fee or formula.

{c)  For the alteration of or addition to residential structures or mobile home parks, the license tax shall be
computed only on the valuation of additional dwelling units or mobile home spaces, if any, resuiting from
the alteration or addition.

(d) For additions to structures, other than residential structures, the tax shall be caleulated on the value of
the addition only.

(e) For the alteration of structures, other than residential structures, the tax shall be calculated on the value |
added by the alteration. The tax shall be imposed upon alterations only where the alteration changes !
the use potential for the structure, results in the ability to accommodate a more intense operation of the -
existing use, or results in making the structure suitable for occupancy or use pursuant to the building -
code.

{Ord. 6082 § 1 (part). 1987; Ord. 6078 § 1, 1986: Ord. 6072 § 1, 1983: Ord. 6067 § 1 (part), 1982)

A credit toward the license tax imposed by this chapter shall be given if:

(1) A public facilities fee has been paid pursuant to council policy number seventeen in satisfaction

; of an obligation under a public facilities fee agreement for the building or structure. The amount
of the credit shall be the amount of the fee paid. For purposes of this section, the payment of a
public facilities fee shall be deemed to include any applicable credits against such fee from
community facilities district number one;

(2) The property is subject to taxation under the communities facilities district number one amount of i

; the credit shall be determined by the city council and established by resolution. ‘

g (Ord. NS-156 § 1. 1991: Ord. 6067 § 1 (part), 1982)

© 5.00.050- Time and place of payment.

The license taxes imposed pursuant to Section_5.09.030 shall be due and payable at the Office of the
Community Development Director, City Hall, Carlsbad, California, upon issuance of the building permit. The
tax for a mobile home space shall be paid prior to the issuance of the first permit for the construction of such
space or if such consfruction is performed without a permit, at the time when construction is commenced.

No permit shall be issued until the tax is paid.

~_{Ord. NS-676 § 3 (part). 2003; Ord. 6067 § 1 (parf), 1982)

If a permit for construction work expires or if such permit is revoked and if within thirty days following the
expiration or revocation date of the permit the permittee files written application for a refund in the office of the
city clerk, there shall be a refund of the entire tax paid. There shall be no refund if any construction work has
been performed nor shall there be any partial refund. In the event of a refund, it is unlawful for any person to
proceed in any way with further construction without first applying for another building permit and paying the
tax imposed by this chapter. If no refund is made and a permit expires after work has been performed, a new
building permit shall be required and the tax imposed by this chapter shall be paid; provided, however, a credit
shall be given not to exceed the tax paid in connection with the expired permit.

| (Ord. 6067 § 1 (pary), 1982)

5.09.070- Dispc;;i"finon of procéeds.

Funds from this tax shall be placed in the general fund and shall be available for general governmental .

3 purposes. Decisions on the expenditure of such funds shall be made by the city council in the context of S
approval of the city's annual operating and capital improvements budget or at such other time as the council
may direct.

|| (Ord. 6067§1(part) 1982)

http://library. municode.com/print.aspx?clientID=16245& HTMRequest=http%3a%2{%2fli... 5/17/2011
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' 1 5.09.080- Exceptions.

| There is excepted from the tax imposed by this chapter, the following;

(1)  The construction of a building or structure or mobile home space which is a replacement for a

. building or space being removed from the same [ot or parcel of land. The exception shall equal

but not exceed the tax which would be payable hereunder if the building being replaced were

| being newly constructed. If the tax imposed on the new building exceeds the amount of this
exception, such excess shall be paid;

{2)  Accessory buildings or structures in mobile home parks, such as a club house, swimming pooal,
or laundry facilities;

(3)  Buildings or structures which are clearly accessory to an existing use such as fences, poals,
patios and automobile garages;

(4) Additions to existing single-family or two-family residential structures, provided the addition does
not create a new dwelling unit or economy dwelling unit as defined by the Uniform Building Code; :

{5)  The city council may grant an exception for a low cost housing project where the city council o
finds such project consistent with the housing element of the general plan and that such ‘
exception is necessary. In approving an exception for low cost housing, the city council may [
attach conditions, including limitations on rent or income levels of tenants. If the city council finds |

a project is not being operated as a low cost housing project in accordance with all applicable

conditions, the tax, which would otherwise be imposed by this chapter, shall immediately become

due and payable.
(Ord. 6067 § 1 (part), 1982)

5.09.090- Exemptions.

H

i | There is excluded from the tax imposed by this chapter:

i (a)  Any person when imposition of such tax upon that person would be in violation of the
§ Consfitution and laws of the United States or the state of Californiz;
L {b)  The construction of any building by a nonprofit corporation exclusively for religious, educational,
fy hospital or charitable purposes;
{c)  The construction of any building by the city of Carlsbad, the United States or any departmentor |
- agency thereof or by the state of California or any department, agency or political subdivision
thereof.
(Ord, 6067 § 1 (part), 1962)

5.09.100- Construction prohibited.

It is unlawful for any person to erect, construct, enlarge, alter, repair, move, improve, make, put together i
or convert any building or structure in the city, or attempt to do so, or cause the same to be done, without first
paying the tax imposed by this chapter.

o (Crd. 6067 § 1 (part). 1982)

 5.09.110- Tax liability; enforcement.

The taxes imposed by this chapter are due from the person by or on behalf of whom a residential,

L industrial or commercial building or mobile home space is constructed, whether such person is the owner or a
lessee of the land upon which the construction is to occur. The community development director shall collect

the tax due hereunder. The full amount due under this chapter shall constitute a debt to the city, An action for

! the collection thereof may be commenced in the name of the cily in any court having jurisdiction of the cause.

The city manager shall be responsible for the administration and enforcement of this chapter. His
decisions may be appealed to the city council whose decision shall be final.

(Ord. NS-676 § 3 (part), 2003; Crd. 6067 § 1 (part), 1982)

| 5.09.120- Effective date.

H
1
|
The taxes imposed by this chapter shall be applicable with respect to building permits for construction :
activities, issued on or after November 3, 1987, provided any person constructing one or more dwelling units,
or otherwise engaging in construction taxable hereunder, pursuant to a building permit applied for before July |
28, 1987, but not actually issued until on or after the date, shall not be liable for payment of the tax provided o
§ such person has obtained all other discretionary approvals required for the project, has had the application f
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I accepted as complete, paid the plan check fee, and who obtains the permit applied for within one hundred :
eighty days of the date the application was accepted and diligently pursues the project to completion. i

.. (0. 8082 § 1 foar), 19687, Od. 6067 § 1 (oart), 1982) .

509130- Effecfive c'i‘ate of increased tax. S Y

The increased tax adopted by Ordinance No. 6078 shall apply to all projects for which building permits
were issued after January 21, 1986. In those instances where building permits were issued after January 21,
1986, and before the effective date of this ordinance, the increased tax shall be due and owing upon the
| effective date of this ordinance. This section is adopted to implement city Ordinance No. 9791.

(Ord. 6076 §2,1986)
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